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Insurable Interests: Aprés Chawla, le Deluge?
by Mary Ann Mancini, Washington, D.C. and Howard M. Zaritsky, Vienna, Virginia

Life insurance is a key element of many estate plans. Estate planning practitioners
routinely help their clients identify when the additional cash provided by life insurance
will be useful in meeting their financial, business, and estate planning needs.
Practitioners then help their clients decide how much insurance will be needed, when it
will be needed, and what type of life insurance policy best meets these needs. They also
help clients identify situations in which the benefits of the policy would best meet the
clients’ needs if they were made available to someone other than the insured or his or her
estate. Quite often, the client’s needs are best served by having the policy held in an
irrevocable trust, partnership, or limited liability company.

The insurable interest rules are important whenever a life insurance policy is owned by
someone other than the insured or payable to someone other than the personal
representative of the insured’s estate. A life insurance policy is void ab initio if the
person to whom the policy is issued or to whom the benefits are paid (or both, depending
upon the controlling state law), lacks an insurable interest in the life of the insured. An
insurance company may, if the requisite insurable interest does not exist, decline to pay
the death benefit, and merely return to the owner of the policy or the insured’s estate the
premiums paid, plus statutory interest. If the insurance company does pay the death
benefit, under some state laws, the applicable state court or insured’s estate or members
of the insured’s family may force the recipient to disgorge the payment. Other results
that may arise from a lack of an insurable interest are inclusion of the death benefit in the
insured’s taxable estate and the treatment of the death benefit as taxable income to the
recipient.

Estate planning practitioners must, therefore, understand the insurable interest rules in
effect in those states in which their clients resided when the policy was delivered, as well
as those states whose law may otherwise control the clients’ life insurance policies.
Practitioners must identify those situations in which an insurable interest may not exist,
and determine how best to assure that the expected and promised death benefits will, in
fact, be paid.

This issue has been largely ignored by estate planners, until the rather dramatic
decision of the U.S. District Court for the Eastern District of Virginia, in Chawla ex rel
Giesinger v. Transamerica Occidental Life Insurance Co.[1] Now, however, estate
planning practitioners must face this complex issue, with respect to both new and existing
irrevocable life insurance trusts and other arrangements in which someone other than the
insured becomes the owner and beneficiary of a life insurance policy.



l. History of the Insurable Interest Rule: One Person’s Gaming is Another’s Risk

Management

The requirement that a life insurance policy be issued to the insured or to a third
party who has an insurable interest in the life of the insured, derives from an 18th-century
attempt by the English to restrain the popular practice of buying life insurance on the life
of persons accused of capital crimes and elderly celebrities. This was considered
tasteless, contrary to public morality, and quite possibly dangerous for the insureds, and it
was first prohibited in England by the Life Assurance Act of 1774. This act, which
remains in effect in England today, states in rather quaint legalese:

From and after the passing of this Act no insurance shall be made by any
person or persons, bodies politick or corporate, on the life or lives of any person,
or persons, or on any other event or events whatsoever, wherein the person or
persons for whose use, benefit, or on whose account such policy or policies shall
be made, shall have no interest, or by way of gaming or wagering; and every
assurance made contrary to the true intent and meaning hereof shall be null and
void to all intents and purposes whatsoever.[2]

The insurable interest rule first laid down by Parliament in 1774 has been adopted
in some form in every state of the United States (and the District of Columbia), either by
statute[3] or by case law.[4] The Supreme Court recognized the universality of this rule
in its 1881 opinion in Warnock v. Davis,[5] in which the insured, a 27-year old Kentucky
tanner named Henry L. Crosser, bought a $5,000 policy of insurance on his own life from
the Protection Life Insurance Company of Chicago, Illinois.

The insured then entered into an agreement with a group of investors, under
which the investors would pay all fees and assessments payable to the insurer (i.e., the
premiums), in exchange for which they would receive nine- tenths of the death benefits.

The insured assigned the policy to the investors, who then paid all of the fees and
assessments. At the insured’s death, the investors collected nine-tenths of the death
benefits from the insurer.

The administrator of the insured’s estate, however, sued the insurer to recover the
amounts paid to the investors. There was no claim of fraud; the administrator merely
argued that the investors lacked an insurable interest in the policy. The trial court found
for the administrator, and the Supreme Court affirmed.

The Court stated of the insurable interest rule:

[IIn all cases there must be a reasonable ground, founded upon the
relationship of the parties to each other, either pecuniary or of blood or affinity, to
expect some benefit or advantage from the continuance of the life of the assured.
Otherwise the contract is a mere wager, by which the party taking the policy is
directly interested in the early death of the assured. Such policies have a tendency



to create a desire for the event. They are therefore, independently of any statute on
the subject, condemned, as being against public policy.[6]

The Court noted, however, that the insured bought the policy himself, and that he
had an unlimited insurable interest in his own life. The question, therefore, was whether
the insured’s assignee also needed to have an insurable interest in order for the policy to
be valid and the investors to be entitled to receive and retain the death benefits. The
Court held that the assignment failed, under the same insurable interest principles that
applied to the original purchase of the policy. The Court stated:

The assignment of a policy to a party not having an insurable interest is as
objectionable as the taking out of a policy in his name. Nor is its character
changed because it is for a portion, merely, of the insurance money. To the extent
in which the assignee stipulates for the proceeds of the policy beyond the sums
advanced by him, he stands in the position of one holding a wager policy. The law
might be readily evaded, if the policy, or an interest in it, could, in consideration
of paying the premiums and assessments upon it, and the promise to pay upon the
death of the assured a portion of its proceeds to his representatives, be transferred
S0 as to entitle the assignee to retain the whole insurance money.[7]

In light of the long and sometimes colorful history of the insurable interest rule,
how, one may reasonably ask, has it been so little considered by estate planners for so
very long? More importantly, now that the courts have begun to consider the insurable
interest rule in an estate planning context, when will it create problems for estate
planners? To answer these questions, one must closely examine such issues as when an
insurable interest is required, what happens if there is no insurable interest, what persons
(both individuals and entities) have an insurable interest in an insured’s life, and what can
an estate planner do to minimize the potential problems raised by the application of this
doctrine to irrevocable life insurance trusts. That is what this article proposes to
undertake.

Il. ' When Must an Insurable Interest Exist

In every state statute that describes, with any particularity, the requirement for an
insurable interest, the statute requires that the insurable interest must exist “at the time of
the making of the contract.”’[8] The states that do not have such explicit insurable
interest statutes oftentimes have a statutory reference or case law that requires an
insurable interest “when the policy is effected,” which would indicate the same time
frame.[9] Couch on Insurance and other authors (the authors of this article included),
have at times indicated that certain states require that an insurable interest exist at the
time the death benefit is paid, but a review of all of the relevant state statutes and an
admittedly less than exhaustive review of the available case law, reveals no indication of
such a requirement. These statements may have been based on the type of statutes and
cases that require those who receive the benefit of the policy (the beneficiaries) to have
an insurable interest in the insured. All of the statutes that impose this requirement,



however, do so only at the time of the making of the contract or when the policy is
effected. Many of these statutes also specifically state that a later change of beneficiary
or assignment of the policy to a person who does not have an insurable interest will not
cause the policy to fail.[10]

A policy will be deemed void as a wagering contract as a result of its lack of an
insurable interest if the change of beneficiary is a part of a plan that, along with an
assignment of the policy, is designed to permit wagering on the insured’s life, even with
the insured’s consent, such as described in Warnock v. Davis, discussed above, or in a
recent opinion of the Office of General Counsel of the New York Insurance
Department,[11] or in the recent announcements made by the Louisiana and Utah
Commissioners of Insurance.[12] These decisions apply a form of step-transaction theory
to deem the policy void.

The New York Insurance Department General Counsel’s opinion serves as a
warning in its review and determination by a governmental organization of the existence,
or lack thereof, of an insurable interest in such situations. In the transaction that was the
subject of the opinion (which is often referred to as a type of “investor owned life
insurance”) a bank proposed to lend money to an individual to purchase life insurance
policies on the individual’s life and to pay the premiums for two years. The loan would
be a full recourse loan that would be secured by the policy. Interest would be deferred
until the end of the two-year period and the interest rate would be at market rate or
higher. The insured had an option to put the policy to a third party investor at the end of
the two-year period, for an amount that would cover the repayment amount on the loan,
including interest. At the end of the two-year period, the insured could either (i) pay back
the loan and keep the policy, or (ii) put the policy to the investor. In addition, a third
party would, for a fee paid by the investor, guarantee the investor’s obligations under the
put.

The opinion of the Office of General Counsel did not focus on the provision of
the New York insurable interest statute that permits any person to procure insurance on
his or her own life, but rather on the second part of the insurable interest statute (designed
to prevent wagering policies), that requires an insurable interest for third parties
procuring insurance on another person’s life. The opinion letter stated that:

[Wihile it is true that [New York law] expressly allows an individual to
procure and immediately transfer or assign to another a policy on his own life...it
is the Department’s view that the transaction presented involves the procurement
of insurance solely as a speculative investment for the ultimate benefit of a
disinterested third party. Such activity ... is contrary to the long established
public policy against “gaming” through life insurance policies.[13]

Even if an insurable interest exists when the policy is purchased, it should be
noted that courts generally hold that no policy may be taken out on an insured’s life
without the insured’s knowledge and consent, even if the person procuring the policy has
an insurable interest. There are exceptions to this rule in certain states for policies



acquired by the insured’s spouse and for policies on an insured who is under a legal
disability, such as age or mental incompetence.[14]

I11.  Consequences of the Absence of an Insurable Interest
A Denial of Death Benefits

The general rule in the United States is that an insurance policy is void in
the absence of an insurable interest at the time the contract was entered into. Some state
statutes, but not all of them, state that the insurer’s only obligation under a void policy is
to repay the premiums paid and interest, sometimes at a statutory rate.[15] In the
absence of such a statute, the questions that must be asked, therefore, are: (1) what
happens if an insurer pays out the death benefit on a void policy, and (2) can an insurance
company be forced to pay out the policy proceeds on a void policy?

B. Payment of Death Benefits to Other than the Named Beneficiary

Fully one-half of the states (twenty-five) have insurable interest statutes
that explicitly state:

[I]f a beneficiary, assignee, or other payee under a contract made in
violation of [the insurable interest rules] receives from the insurers any benefits
from the contract upon the death ... of the person insured, ... the executor or
administrator of the person insured may maintain an action to recover the benefits
from the person receiving them.[16]

Utah’s and Wisconsin’s insurable interest statutes provide that if no
insurable interest exists, a court can order the proceeds to be paid to someone who is
“equitably entitled” to them, including holding the proceeds in a constructive trust for the
equitable distributees.[17] In a recent Texas case, Stillwagoner v. Travelers Insurance
Co.,[18] the court held that an insurer could not raise the beneficiary’s lack of an
insurable interest as a defense to payment, but that the beneficiary only holds the
proceeds for the benefit of those entitled by law to receive them.

The majority view in the United States is that the insured’s estate or the
insured’s family (either by specific statutory authority or as the presumed equitable
distributees) have claims to any proceeds paid out on policies that lack an insurable
interest. Thus, even if the insurer ignores the lack of an insurable interest in a policy and
pays the death benefit, those persons who are not designated as the beneficiaries of the
policy but who have claims to the insured’s estate, and the insured’s estate itself, may
raise the issue of the lack of an insurable interest.

This majority rule is most troubling from an estate tax perspective,
because the mere existence of an insured’s estate’s claim may result in the inclusion of
the policy proceeds in the insured’s estate for estate tax purposes, even if the insured’s



executor declines to pursue the claim. The value of the claim would be includable in the
insured’s taxable estate under Section 2033,[19] unless the executor could successfully
argue that the claim arose after the insured’s death. Alternatively, the proceeds could
arguably be included in the insured’s gross estate under Section 2042(1), because the
existence of the claim by the estate causes the insurance benefits to be “receivable by the
executor,” even if the claim is not pursued, or under Section 2042(2), because the
insured’s ability to change the beneficiaries of the insurance by changing the terms of his
or her will constitutes an incident of ownership. However, the executor may be able to
argue that since the policy was void, the amounts received were not payable under an
insurance contract.

C. Payment of Death Benefits to Named Beneficiary

An insurer may be required to pay the contracted-for death benefit to the
designated beneficiary, even in the absence of an insurable interest, under the doctrines of
estoppel and waiver. Most states that have considered the issue preclude the use of these
doctrines to compel an insurer to pay the promised death benefits, where no insurable
interest exists. In some states, however, the doctrines of estoppel and waiver can
preclude the insurer from asserting the trust’s lack of an insurable interest as a defense to
a claim for the proceeds. Whether a practitioner can find solace in the application of
these doctrines, however, depends on the state whose law applies to the trust and the
insurance contract, and the actions that have been taken or representations that have been
made by the insurer, directly or through its agent.

The U.S. Supreme Court defined the doctrine of equitable estoppel (also
sometimes known as estoppel in pais) under the principle that:

where one party has by his representations or his conduct induced the
other party to a transaction to give him an advantage which it would be against
equity and good conscience for him to assert, he would not in a court of justice be
permitted to avail himself of that advantage.[20]

Thus, an insurer could be estopped to refuse to pay life insurance death
benefits, even absent an insurable interest, if the insurer’s actions and representations
have been inconsistent with this position, and if the trustee or other policy owner or
beneficiary has relied to its detriment on those actions and representations.

The doctrine of waiver, while related to and often confused with the
doctrine of equitable estoppel, is a separate legal principle that applies in situations that
may be quite different from those of equitable estoppel. The doctrine of waiver prevents
one from asserting a legal right, after one has made a deliberate and intentional
relinquishment of that known right.[21] One does not need to know that a legal right
exists in order to be estopped from asserting that right; one does need to know that it
exists to waive it.[22]



Courts in at least twelve states have held that neither the doctrine of
equitable estoppel nor the doctrine of waiver can prevent an insurance company from
refusing to pay a benefit to one who obtained the policy without an insurable interest.
These courts generally view a policy issued to one who lacks an insurable interest as void
ab initio as a gambling contract, and hold that a void policy cannot be validated by
estoppel or waiver. In essence, these courts prefer the public policy that requires an
insurable interest, over the policies upon which are based the equitable theories of
estoppel and waiver.[23]

Not all courts prefer the doctrine of insurable interest over the doctrines of
equitable estoppel and waiver, however. Courts in at least eight states have held that the
acts of the insurer or its agents can cause it to be estopped from asserting or to have
waived any claim that the policy was issued without the requisite insurable interest.[24]
In three of these states, however, the law is not entirely clear, because other courts have
held that no such defenses may be asserted.[25]

One should also consider the substantial line of cases involving the
application of the doctrines of estoppel and waiver to life insurance policies issued by
fraternal or similar mutual benefit associations. These suits involve beneficiaries who are
not within the class of persons permitted by state statutes to receive benefits under such
policies. In effect, these state statutes create a separate, and usually more limited,
insurable interest rule for policies issued by such associations.

The cases involving fraternal or other mutual benefit associations should
be divided between those which involve violations of statutory insurable interest
requirements and those that involve violations of insurable interest requirements set forth
solely in the association’s charter or by-laws.

The latter group of cases should largely be ignored as precedents for
commercially-issued policies, because, as one court explained:

[w]e must brush aside those cases involving fraternal or benefit insurance
where the policies are integrated with and made subject to existing by-laws or
constitutions, and are thereby limited to a particular class of beneficiaries. Such
limitations take into account the theory and purpose of such associations, as
expressed in their own constitutions.[26]

Simply put, an association can certainly waive the provisions of its own
charter and by-laws more easily than it can waive a state statute.

Courts in fourteen states have held that the acts of a fraternal or similar
mutual benefit association or its agents cannot cause it to be estopped from asserting or to
have waived any claim that the policy was issued without the requisite insurable interest
required by state laws governing such associations.[27] These courts have generally
taken the position that such statutes are designed to regulate the conduct of such
associations and, therefore, cannot be waived by the associations themselves.



On the other hand, courts in six states have held that the acts of a fraternal
or similar mutual benefit association or its agents may cause it to be estopped from
asserting or to have waived any claim that the policy was issued without the requisite
insurable interest required by state laws governing such associations.[28] Like the cases
involving commercially-issued life insurance policies, these courts simply will not permit
the association to take advantage of prior actions or statements that indicated to the
policy-owner or beneficiary that the policy was validly issued.

Considering both the cases involving general insurable interest statutes
and those involving statutes regulating fraternal and similar mutual benefit associations,
there are at least four states whose courts clearly will, in proper cases, permit assertion of
the doctrines of waiver or estoppel in insurable interest cases,[29] at least seventeen states
whose courts clearly will not permit the assertion of these doctrines in insurable interest
cases,[30] and at least seven states whose courts have produced inconsistent opinions on
this issue.[31] Twenty-two states and the District of Columbia appear to have no law
directly on point. Thus, while a majority of the states that have considered this issue have
refused to allow an insurance policy that was issued without the requisite insurable
interest to be validated by the doctrines of equitable estoppel or waiver, a substantial
majority of states either permit the assertion of such equitable principles in insurable
interest cases or have no clear rule on this issue.

Interestingly, the cases that have allowed estoppel require only that the
insurer or its agent continue to accept premiums after they have become aware of the
questionable insurable interest.[32] A good illustration of this principle is Security
Benefit Association v. Verdery,[33] in which Xenia A. Verdery was named beneficiary
of a $3,000 life insurance policy (benefit certificate) issued by a fraternal organization,
insuring the life of Max H. Zimmerman, Ms. Verdery’s husband. Five years after the
policy was issued, however, Mr. Zimmerman disappeared, and seven years later, Ms.
Verdery secured a divorce from him on the ground of desertion. (She later married Mr.
Verdery, and took his last name as her own.)

Ms. Verdery then claimed the death benefit under Mr. Zimmerman’s life
insurance policy, arguing that, notwithstanding her divorce and her marriage to another,
she remained the proper beneficiary under the policy. State law (Colorado) stated that
only blood relations and spouses had an insurable interest in a policy issued by a fraternal
organization.[34] In discussing whether the insurable interest rule for policies issued by
fraternal organizations precluded Ms. Verdery from receiving the death benefit, the
Supreme Court of Colorado stated:

[t]hese questions, under the facts disclosed, need not be determined, since
it appears that plaintiff continued, for more than seven years after the
disappearance of Zimmerman, to pay the premiums upon the certificate in
question, which were accepted by the Association with full knowledge that
Zimmerman had disappeared, that plaintiff had been divorced, was remarried and
was paying such premiums as the beneficiary designated in the certificate.



Plaintiff paid such premiums both before and after her divorce from the insured;
under such circumstances the Association ought not to be heard to dispute her
right of recovery.[35]

D. Income Taxation of Death Benefits

One possible result of a determination that an irrevocable trust lacks an
insurable interest in the insured on whose life it owns a policy of insurance exists, is that
the proceeds, if paid by the insurer, will be denied favorable income tax treatment.
Section 101(a) states that “gross income does not include amounts received (whether in a
single sum or otherwise) under a life insurance contract, if such amounts are paid by
reason of the death of the insured.” This exemption, however, is limited to amounts paid
“under a life insurance contract,” and courts have held that amounts paid with respect to a
policy that was void because of the absence of the requisite insurable interest, are not
payments “under a life insurance contract” and are, therefore, taxable income.

Perhaps the most significant case on point is Atlantic Oil Co. v.
Patterson,[36] in which the Fifth Circuit denied the income tax exclusion for death
benefits paid to a taxpayer who lacked the insurable interest required by state law. The
taxpayer routinely bought accident insurance on each of its truck drivers, with the death
benefits to be paid to the taxpayer and certain health benefits to be paid to the employee.
The taxpayer chose the insurer and paid the premiums; the employee merely signed the
application.

In 1957, Webster, one of the taxpayer’s truck drivers, was killed. The
taxpayer applied for and received the $28,750 proceeds on the policy on Webster’s life,
which it excluded from its gross income. The IRS disallowed the exclusion, and the
taxpayer paid the tax and sued for a refund.

In a trial before a jury, the U.S. District Court for the Northern District of
Alabama charged the jury that: (a) the taxpayer had no insurable interest in the driver’s
life that would permit it to take out a valid insurance policy on that life; (b) if the driver
himself voluntarily took out the policy of insurance, it was valid, and that the driver had a
“perfect right to name the taxpayer as beneficiary of the death benefits”; and (c) if this
action on the part of the driver was the result of “compulsion or some coercion, economic
or otherwise,” then the jury should find that the taxpayer had really taken out the policy,
that the policy was therefore void as a wagering contract, and that therefore the funds
were not proceeds excludable from the taxpayer’s income.[37] The jury found in favor
of the government, and the taxpayer appealed.

The Court of Appeals for the Fifth Circuit stated that “the evidence at the
very least showed that unless the employee, Webster, agreed to take out the policy on
behalf of the company, he would not be employed.”[38] Thus, it affirmed the jury
determination that the death benefits were not proceeds of a valid insurance policy
excludable from taxpayer’s income.



Practitioners should keep the tax issue in mind, because even if the insurer
neglects to raise the question of insurable interest, the Internal Revenue Service (the
“IRS”) can do so on its own accord. Such an action by the IRS, furthermore, could
encourage the insurer to reconsider its position, and create at least two levels of problems
for the practitioner.

IVV. Who has an Insurable Interest?

Twenty-eight states have statutes that describe, with reasonable detail, those
persons or entities who have an insurable interest in the insured.[39] These state statutes
provide an exclusive list of those with an insurable interest and case law cannot expand
on that list. Another eleven states[40] list in their statutes certain persons or entities
(sometimes only one type of entity) who are considered to have an insurable interest in
the insured, but these lists are not exclusive.[41] Other groups of persons or entities not
expressly mentioned in the statute can have an insurable interest in the insured, but the
existence of such can only be determined under that state’s case law. The remainder of
the states (and the District of Columbia) have no statutory insurable interest rule or have
a statute that states only that an insurable interest is required. In these jurisdictions, case
law is the only means of determining who is considered to have an insurable interest.

Case law is the only means of determining if a particular person fits within the
definition set forth in the statute, even in a state that has an insurable interest statute that
is an exclusive list of those with an insurable interest in the insured.

A. The Insured

The insured is always permitted to purchase insurance on his or her own
life and designate anyone as the beneficiary of the policy, either under the applicable
insurable interest statute or by case law. Most state statutes, if they address an individual
having an insurable interest in his or her life, usually contain language which is similar to
the language that appears in the Alaska insurable interest statute, which states, in part:

[A]n individual has an unlimited insurable interest in his or her own
life...and may lawfully take out a policy of insurance on his or her own life...and
have the same made payable to whomsoever he or she pleases, regardless of
whether the beneficiary so designated has an insurable interest.[42]

Admittedly many state statutes do not state the rule as broadly as the
Alaska statute, but the results are the same. Therefore, in Chawla, discussed in detail
below, if the insured had purchased the policy on his life and named his friend as a
beneficiary, or named himself as the beneficiary and subsequently transferred the policy
to his friend or to a trust for her benefit, the insurer’s argument that the trust lacked an
insurable interest would not have been successful.



Practitioners who decide to have the insured initially purchase the policy
with the intention of transferring the policy immediately to someone or some entity who
does not have an insurable interest, should not feel so sanguine about this plan. As
discussed above, the Utah and New York Departments of Insurance held that such a
prearranged plan violated the state’s insurable interest statute based on the intent of the
parties. Furthermore, the opinion of the Supreme Court in Warnock v. Davis, cited
herein, held that such a prearranged plan would violate the policy behind the insurable
interest rule, since it can be presumed by the immediate transfer that the new owner
intended to wager on the insured’s life.

B. Other Persons (Generally)

For all other persons who wish to purchase insurance on another person’s
life, the statutes and case law generally provide that:

a person may not procure or cause to be procured an insurance contract
upon the life... of another person unless the benefits of the contract are payable to
the individual insured, the personal representative of the individual insured or to a
person having, at the time the contract was made, an insurable interest in the
insured.[43]

The most common definitions found in state statutes of those with an
insurable interest are:

1. A person related closely by blood or by law, who has an insurable
interest as a result of the substantial interest in the insured’s continued life, engendered
by love and affection.

2. Other persons who have a lawful and substantial economic interest
the life of the insured, as distinguished from an interest that would arise only by, or
would be enhanced in value by, the death of the insured.

Other state statutes may also consider other persons or entities to have an
insurable interest in the insured under certain circumstances. For example, certain
charities may be deemed to have an insurable interest in their donors, employers or
employee trusts in certain employees, and business entities in their owners.

It is case law, however, that establishes who is “closely related” to the
insured and who has a “lawful and substantial economic interest” in the insured’s
continued life.



C. Other Persons Who Always Have an Insurable Interest

The insured’s family members may or may not have an insurable interest
in the insured based on the degree of consanguinity to the insured, but two relationships
are considered so close to the insured that an insurable interest is always found. These
are the insured’s spouse and dependent children.

1. Spouses

The insurable interest of a person in his or her spouse is universally
recognized in U.S. cases. The love and affection that spouses are deemed to hold for one
another are deemed to protect the insured from the gamble his or her spouse is taking on
the insured’s life by owning the policy. This is the law in England as well, and it is
interesting that the theory developed at a time when marriages of convenience among the
upper classes (who were the legislators of the time) for pure financial and political gain
were arguably more prevalent than they are today.

Spouses also have another basis for claiming an insurable interest
in their insured spouses. Spouses have substantial financial obligations toward each
other, so that a spouse always has a lawful and substantial economic interest in the
insured-spouse’s continued life.

Courts might apply the same underlying theory when considering
this issue in regard to a same-sex marriage or civil union, if recognized under the
applicable state law. The court could hold that the love and affection of the spouse or
partners and the financial obligations each has toward the other under the provisions of
the recognized same-sex marriage or civil union creates an insurable interest. When
considering this theory, one author notes that it would “apply to marriages performed in
Massachusetts after May, 2004, unless Massachusetts subsequently passes a
constitutional amendment prohibiting such marriages, similar to Hawaii, Alaska, Nevada
and Oklahoma.”[44] The author cites a recent Massachusetts case that held that “limiting
the benefits of civil marriage to opposite-sex couples violates the basic premises of
individual liberty and equality under law protected by the Massachusetts
Constitution.”[45]

This theory may also permit those who enter into a relationship
referred to as a “domestic partnership” to take the position that each partner has an
insurable interest in the other, based on love and affection and the financial obligations
toward each partner set forth under the provisions of the applicable domestic partner
statute. Several states have enacted statutes authorizing the domestic partner status.[46]
Under these domestic partnership acts, however, not all of the benefits of an opposite-sex
marriage are conferred on the partners and in none of the acts is the concept of an
insurable interest mentioned.



A same-sex couple that is married in a foreign country which
recognizes a civil union[47] may be considered to have insurable interests in each other,
if the marriage were to be recognized in the United States.

2. Dependent Children

Dependent children have the same basis for holding an insurable
interest in their parents as spouses have for each other, namely, the love and affection that
children hold for their parents which protects their parents from the child wagering on a
parent’s life, and, as a dependent, the child has expectations of support and maintenance
under the law which means the dependent child has a lawful and substantial economic
interest in the continued life of the insured. No U.S. case has held that a dependent child
lacks an insurable interest in the life of the child’s parents.[48]

D. Other Persons Who Sometimes Have an Insurable Interest—Other Family
Members

1. Adult Children

Adult children have the closeness to their parents that permits an
insurable interest due to love and affection, but they do not have the financial
expectations that result in a lawful and substantial economic interest in the continued life
of the insured that a spouse or dependent child holds. The relationship between a child
and his or her parent, regardless of the child’s age, however, is such that throughout the
United States, courts rarely will deny that an adult child has an insurable interest in his or
her parents.[49] Nonetheless, the ties between adult children and their parents are not as
strong as those of dependent children, and practitioners should not necessarily assume
that an insurable interest will be found between an adult child and his or her parents.

2. Parents

As is the case with children and spouses, courts have uniformly
recognized that parents have an insurable interest in their children, not on the basis of
financial claims but purely on the basis of love and affection. This is a similar position to
the position of adult children who have an insurable interest in their parents. Again,
however, the ties between parents and their insured children are not as strong as those of
an insured and a spouse or dependent child, and practitioners should not necessarily
assume that an insurable interest will be found between a parent and an insured child.



3. Former Spouses

An insurable interest in a divorced spouse may be called into
question in two situations. First, it may be questioned where the insurance was obtained
while the couple was married, and most courts have held that pursuant to the statutory
requirement that an insurable interest exist only at the time of the making of the contract,
the loss of such interest afterwards does not invalidate the contract and a subsequent
divorce does not render the policy void, unless the rights were terminated pursuant to a
settlement agreement or statute.[50]

Second, the insurable interest issue may arise when a policy is
obtained by a spouse who is already divorced (or about to be divorced and engaged in
planning for the divorce.) In this case, the ex-spouse could only be considered to hold an
insurable interest in the insured if the insured owed the ex-spouse certain amounts under
the separation agreement and therefore the ex-spouse has a lawful and substantial
economic interest in the continued life of the insured. In such cases, however, the ex-
spouse is considered a creditor, and creditors, although deemed to have an insurable
interest in the debtor-insured, are treated differently than many other persons or entities
with an insurable interest in the insured, as discussed below. As a creditor, the ex-
spouse is only entitled to that much of the death benefit equal to the amount owed to him
or her.[51]

4. Persons Engaged to be Married

The more distant the relationship between the parties, the more the
parties must rely upon an economic interest in the continued life of the insured, as
discussed below, to create an insurable interest. Persons engaged to be married may have
a real economic incentive for the insured’s continued life, based on a prenuptial
agreement or even spousal rights will that arise under state law upon marriage.[52] A
marriage is a speculative event, but it buttresses the argument that the fiancée or fiance
had an insurable interest in the insured, if the policy was purchased immediately before
the marriage or after the wedding invitations were sent, the prenuptial agreement signed
and the nonrefundable deposit made on the reception location. It is harder to argue that
there is an insurable interest when a policy is purchased at a time when the date for the
marriage had not been set or there are no plans to actually get married for several years
after the purchase. Also, if the marriage did not take place and the fiancée or fiancé
would have been liable for a breach of promise to marry, the engaged persons had an
economic interest in the continued life of each other, in order to avoid these damages.[53]

5. Siblings and More Distant Relations
The U.S. law on whether a sibling or more distant relative has an

insurable interest in the insured is particularly inconsistent. Generally, the case law that
addresses the insurable interest of siblings can be divided into three general groups of



cases: (i) those that hold that siblings, in light of the relationship alone, are closely related
to the insured and therefore have an insurable interest in the insured;[54] (ii) those that
hold that siblings, although not having an insurable interest by virtue of the relationship
alone, have an insurable interest in light of the relationship and another interest the
sibling had in the insured (such as an interest as a dependent, creditor or business partner,
but a sibling’s insurable interest would be considered more expansive than a mere
creditor or business partner who was not related to the insured);[55] and (iii) those that
hold that siblings do not have an insurable interest in the insured, unless one is
established under other criteria.[56]

The reasoning behind the decisions that find an insurable interest
in a sibling, in part or in whole because of the relationship of siblings, is the same as the
rationale that finds an insurable interest between a parent and child, namely that as a
result of the love and affection between the parties the policy was not a wager policy.
That different courts view the extent of love and affection inherent in the relationship of
siblings differently is not surprising, and may reflect the personal experiences of the
judges with their own families and with the families who have appeared before them in
other contexts.

Courts do not generally view a stepchild as automatically holding
an insurable interest in his or her stepparent. Courts generally require special
circumstances to find an insurable interest, such as the child being financially dependent
on the insured or the relationship being closer to a parent/child relationship.[57]
Interestingly, a Georgia court interpreting the Federal Employees’ Group Life Insurance
Act[58] determined that a stepdaughter had an insurable interest in her stepfather, but in
order to arrive at that decision, the court had to adopt an “equitable adoption” concept to
satisfy the insurable interest rules.[59] The decision was predicated on the special
circumstances of the case since the stepdaughter’s grandparents had given up custody
rights to her and the stepfather had promised to raise the child and adopt her, although it
had not been done by the time of his death.[60]

E. Other Persons With Conditional or Limited Insurable Interests—Pecuniary
Relations

The basis for finding that a relationship between non-family members
gives rise to an insurable interest that will allow such persons to obtain life insurance on
the insured’s life, is generally that these persons have a “lawful and substantial economic
interest in the continuation of the life, health or bodily safety” of the insured; their
interest cannot be enhanced in value by the death of the insured. One of the major
treatises on insurance law states, on this point:

[It has been held to be immaterial that the [pecuniary] benefit to be
derived from the insured’s continued existence is not capable of precise pecuniary
valuation, or that it is indirect, although there is also authority to the contrary on
the latter point. There is some authority that insurable interest can be based on a



moral obligation. But other courts have held that a claim unenforceable in law or
equity will not give rise to an insurable interest. Under the latter view, a
voluntary contribution to the insured’s support does not create an insurable
interest. It is also the case than an insurable interest cannot be grounded on a
mere personal interest in the life of the insured.[61]

Most courts seem to look for a financial relationship between the owner of
the policy and the insured, in such cases, and find an insurable interest if the owner of the
policy has: (i) a direct[62] and actual financial expectancy;[63] (ii) which expectancy
would be adversely and directly affected by the insured’s death;[64] and (iii) which
owner will not be enriched upon the insured’s death.[65] As one court stated: “[Y]ou
may make yourself whole but you shall not have a greater direct pecuniary interest in [the
insured’s] death than you may have in his life.”[66]

1. Creditors

The prevailing view recognizes that creditors have a lawful and
substantial economic interest in the continued life of the insured (and, thus, an insurable
interest), because they will financially benefit from the insured’s continued life—the
insured’s debt will be paid. This insurable interest, however, is limited in extent, and
creditors are only entitled to that much of the death benefit that is equal to the amount of
the debt owed to them.[67] They have no insurable interest in excess of the amount of
the debt.[68] A substantial number of courts, however, have held that the entitlement of a
creditor to excess insurance proceeds can, in appropriate cases, be varied by a clear
demonstration of a contrary intent of the parties.[69]

2. Partners and Co-Venturers

Courts that have addressed the issue of whether partners have an
insurable interest in each other, have focused on two points: (i) did one partner advance
funds for the benefit of the other partner (such as advancing the money to meet a
partner’s obligation to make a capital contribution) thereby making the partner advancing
such sums the creditor of the other partner,[70] and (ii) did the partnership rely on the
decedent’s partner’s expertise for partnership affairs, thereby creating a business
relationship or a type of key employee relationship.[71] The partners or the partnership
will have an insurable interest in a partner’s life if either of these questions is answered in
the affirmative. ~ The mere existence of the partnership is not enough, however, to
establish an insurable interest in a partner either by the other partners or the
partnership.[72]



3. Employers

Until recently, many companies took out life insurance on their
employees that was payable to the company. It was a relatively inexpensive means of
providing a cash flow for company needs, including funding retirement obligations and
other employee benefits. Companies were considered to have an insurable interest in
their employees under the theory that they have a substantial economic interest in the
continued life of an employee, as a result of the human resource investment a company
makes in each employee.

Several recent cases, however, have held that an employer has no
pecuniary interest in an employee for regular human resources costs incurred on each
employee; rather, the company must show that expenses incurred were unique to that
employee’s position and the death of the employee would result in a loss to the company
of its investment in that employee and the need to incur such costs again, in order to
replace that employee.[73]

F. Other Persons Who Have a Pecuniary Interest

“Close” relationships that are not business relationships must rely for an
insurable interest on a pecuniary interest. Such relationships include distant relatives of
the insured, such as unmarried partners of the insured, grandparents, grandchildren, in-
laws, cousins, nieces, nephews, aunts, and uncles. It would also include persons who
have moral claims, but not legal claims, on the insured. These persons have no insurable
interest, absent an explicit pecuniary interest in the insured’s continued long-life.[74]

The question here is whether two unrelated people who are financially
dependent upon each other (or the one who is financially dependent upon the other) have
an insurable interest in each other’s lives? The answer is, maybe. An insurable interest
is created where parties enter into an enforceable contract before the policy was acquired
providing for certain financial obligations on the part of the insured, if the financial
obligations amount to a substantial economic interest in the party who is paying the
obligations and those obligations will end at the party’s death. The amount of insurance
must be carefully considered, in light of the current case law and statutory language
which finds no insurable interest based on a pecuniary interest if the financial position of
the owner of the policy will be enhanced by the insured’s death.[75]

V. Trusts and Trustees

There is a surprising dearth of case and statutory law concerning how one
determines whether a trustee has an insurable interest in the life of the trust’s grantor or
beneficiaries. This issue generally turns on whether one views the trust as a separate
legal entity that must have its own basis for an insurable interest (the “entity view”), or as
an aggregation of its beneficiaries whose insurable interests provide a sufficient interest



for the trustee (the “aggregate view”). Adoption of the entity view means that a trust will
only rarely have an insurable interest in the life of the grantor or beneficiary, unless there
is between the trust and the insured a special business or investment relationship, such as
where they were partners or the insured owes money to the trust.

Adoption of the aggregate view, however, means that most trusts will have an
insurable interest in the life of the grantor or beneficiaries, if the trust beneficiaries have
an insurable interest. As most gifts in trust are made for the primary benefit of close
family members, most irrevocable life insurance trusts would have an insurable interest
in the life of the grantor or beneficiaries, under the aggregate view. The aggregate view,
however, would still not permit the valid acquisition of a life insurance policy by a trust
(or, in some states, designation of the trust as beneficiary of a valid life insurance policy),
if the trust beneficiaries are all persons who lack an insurable interest in the life of the
insured. Thus, even under the aggregate view, a trust could not be used as a device to
convey the economic benefits of a life insurance policy to a group of persons all of whom
lacked an insurable interest in the life of the insured.

Furthermore, the aggregate view would raise issues for trusts where some but not
all beneficiaries have an insurable interest, unless the statute or case law clearly
addressed that issue. The only state statute that takes the aggregate position for a trust is
the statute recently enacted in Maryland and it allows such a trust to be considered to
have an insurable interest if the death benefit is payable primarily for the benefit of trust
beneficiaries with insurable interests. It does not, however, define the term “primarily.”

In other states that accept the aggregate theory either under new statutes or case
law, it has to be made clear whether or not the existence of one or more beneficiaries
without an insurable interest will invalidate the insurable interest of the trust. Also, what
if the trust is a pot trust with a spray provision and one or more permissible members of
the class of beneficiaries is not a person with an insurable interest, or what if the
beneficiaries are not ascertainable due to powers of appointment held by non-
beneficiaries?

A. Case Law

Much attention has been paid to the most recent insurable interest case
involving a trust, Chawla ex rel Giesinger v. Transamerica Occidental Life Insurance
Co.,[76] because the district court clearly adopted the entity view, and because of the
very interesting facts. The insured, Harald Geisinger, met Vera Chawla in connection
with a real estate sale and they became close friends until the insured’s death. During
their friendship, they engaged in several joint real-estate ventures, and the insured
intermittently lived at the home of Ms. Chawla and her husband, a medical doctor.

Ms. Chawla applied to Transamerica Occidental Life Insurance Co.
(“Transamerica”) for a $1 million policy on the life of the insured, under which she
would own the policy and be its sole beneficiary. Transamerica had previously issued



three insurance policies on the insured’s life, but this time it rejected the application,
because it concluded that Ms. Chawla lacked an insurable interest in the insured’s
life.[77]

The insured executed a new application, naming as the owner and
beneficiary an irrevocable trust that he had previously created and for which he and Ms.
Chawla were joint trustees. The trust owned the insured’s residence, and the insured had
reserved the lifetime right to occupy the residence and the right to all of the trust’s net
income.[78] At the insured’s death, the trust instrument directed that the trust assets
would be distributed solely to Ms. Chawla. The trust agreement stated that the trust was
subject to the laws of the District of Columbia and beyond the general and broad powers
provided in the agreement, it did not specifically provide for the ownership of a life
insurance policy on any beneficiary.[79]

Transamerica issued the policy to the trust, naming it as both owner and
beneficiary. During the following year, the trustees applied for and were granted an
increase in the policy coverage to $2.45 million. A new policy application was filed with
the request for an increase in coverage.

On both the original application and the request to increase the coverage,
the insured made numerous omissions and misrepresentations about his health and
medical history. He neglected to note, among other things, that within the past five years
he had undergone brain surgery in Austria for the partial removal of a tumor, he had
suffered a series of neurological problems, for which he had been treated with several
spinal taps, he had developed motor dysfunction in his right hand, for which he had
received radiation therapy, he had undergone additional surgery in the United States,
including the insertion of a shunt in his head to drain excess fluid from his brain, and he
had a serious drinking problem and had been hospitalized repeatedly for alcohol abuse
and related problems, including “episodes of unconsciousness” and “suspected psycho
motor seizures.”[80]

The insured died of heart failure nearly a year after the policy limit was
increased, and Ms. Chawla, as trustee, filed a claim for the death benefits. Transamerica,
as a matter of practice, since the insured had died within two years of the policy
application, investigated the insured’s health problems and rescinded the policy on the
ground that the insured had failed to make full disclosure in his applications. The
company refunded to the trust over $47,000, representing the premiums that had been
paid. There were other policies naming Vera Chawla as the beneficiary which were
applied for outside of the two year window, which Transamerica paid.

The trustee filed suit in the U.S. District Court for the Eastern District of
Virginia, alleging that Transamerica’s rescission was unlawful. The district court held
first that the substantive law of Maryland applied to the case, because that was the forum
state governing the policy. The suit was filed in Virginia, but Virginia choice of law
principles apply the substantive law of the state where the contract was made.[81]



The court cited two key facts as determinative that the contract was made
in Maryland. First, both the original policy and the documents increasing the death
benefit were delivered to Ms. Chawla at her residence in Maryland. Second, the
premiums were paid in Maryland, and the policy stated that it was not effective and
binding until the first premium was paid. Therefore, the court held that the contract was
governed by Maryland law.

The district court then held that the contract was void on two grounds.
First, the court held that the insured had made material misrepresentations in his
application. Maryland law states that a “material misrepresentation in the form of an
incorrect statement in an application invalidates a policy issued on the basis of such
application.”[82] The court concluded both that misrepresentations regarding the
insured’s health had been made, and that they were “fraudulent or material to the
acceptance of the risk or to the hazard that the insurer assumes.”[83]

Second, the court held that, as a matter of law, the insurance policy was
void because the trust “maintained no insurable interest in the life of the decedent.”[84]
The Maryland Insurance Code states that a life insurance policy procured by a person on
the life of another is valid only if the benefits are payable to the insured, the personal
representative of the insured’s estate, or to “a person with an insurable interest in the
individual insured at the time the insurance contract was made” (emphasis supplied).[85]
The court then noted that the Maryland Insurance Code defines a “person” as “an
individual, receiver, trustee, guardian, personal representative, fiduciary, representative of
any kind, partnership, firm, association, corporation or entity.”[86] The trustee was a
person and, therefore, was required to have an insurable interest in the insured, or the
policy would be void ab initio.

The Maryland Insurance Code also states that an insurable interest in
personal insurance includes only certain economic and family relationships,[87] and that:
[a] lawful and substantial economic interest in the continuation of the life,
health, or bodily safety of the individual is an insurable interest but an interest that
arises only by, or would be enhanced in value by, the death, disablement, or injury
of the individual is not an insurable interest.[88]

The district court held that the trust had no discernable economic or family
interest in the continued life of the insured.[89] Therefore, the policy was void and the
insurer needed only to return the premiums paid, plus statutory interest.

Finally, Ms. Chawla argued that Transamerica should be estopped from
raising the insurable interest defense, because it knew that the policy was held by a trust
and that Ms. Chawla was the remainder beneficiary of the trust. Knowing this, the
insurer had continued to accept premiums, leading the trustees to believe that it would
pay the death benefit. The court, however, disagreed.



The district court cited Maryland case law to the effect that public interest,
as protected by the insurable interest doctrine, is “of paramount important and overrides
the equitable doctrines of waiver and estoppel.”[90] The court stated that:

[t]his is true even where that third party deliberately includes misleading
or false information in the application. Id.; Serdenes v. Aetna Life Ins. Co., 21
Md.App. 453, 319 A.2d 858, 863 (Md.App.1974); see also Shepard v. Keystone
Ins. Co., 743 F.Supp. 429, 432-33 (D.Md.1990). “It is immaterial that it is the
agent who inserts the false statements about material matters in an application for
insurance, because if the insured has the means to ascertain that the application
contains false representations, he is charged with the misrepresentations just as if
he had actual knowledge of them and was a participant therein.” Parker v.
Prudential Ins. Co. of America, 900 F.2d 772, 774 (4th Cir. 1990).[91]

On appeal, the Fourth Circuit affirmed the district court’s holding that the
insured had made material misrepresentations on his application, though it recognized
that the insured may have made sufficient disclosures, either intentionally or by the
existence of surgical scars that were obvious to the examining physician, to render some
of the misrepresentations immaterial. The policy was void because of sufficient
undisclosed misrepresentations were clearly material.[92] The court also affirmed the
district court’s conclusion that Transamerica could not be estopped to raise the claim that
there was no insurable interest.[93]

The Fourth Circuit, however, vacated the holding of the district court that the trust
lacked an insurable interest in the insured. The court noted that this was an issue of some
importance, and that the district court’s “reasoning on this point is susceptible to being
interpreted as concluding that, under Maryland law, a trust can never possess an insurable
interest in a person’s life.”[94] The court stated:

Because the district court correctly awarded summary judgment to
Transamerica on the misrepresentation issue, its alternative ruling appears to have
unnecessarily addressed an important and novel question of Maryland law. And,
as a general proposition, courts should avoid deciding more than is necessary to
resolve a specific case. This important aspect of the doctrine of judicial restraint
has particular application when a federal court is seemingly faced with a state-law
issue of first impression. Cf. Kaiser Steel Corp. v. W.S. Ranch Co., 391 U.S. 593,
594, 88 S.Ct. 1753, 20 L.Ed.2d 835 (1968) (observing that, in certain
circumstances, federal courts should abstain from ruling on “novel” state-law
issue of “vital concern”). In these circumstances, we vacate as unnecessary the
district court’s alternative ruling that the Trust lacked any insurable interest in
Giesinger’s life.”[95]

The Fourth Circuit, however, did not question or criticize the legal
analysis of the Chawla district court; it merely held that the court need not have
undertaken that analysis at all. Many practitioners had hoped that the Fourth Circuit
would reverse the district court and hold that a trust had an insurable interest in the life of



an insured, because the beneficiaries of the trust on the date the policy was purchased by
the trust had insurable interests.

Merely vacating the district court’s insurable interest holding provides no
relief to practitioners who have a file cabinet full of irrevocable life insurance trusts, each
of which initially purchased the policies it holds on the life of the insured grantor. An
insurer contending that a trustee lacks an insurable interest can still cite the district court
opinion in Chawla as the legal analysis of one federal judge.

As will be noted below, however, Chawla is not the only case to address
the question of when a trustee has an insurable interest in the life of the grantor, but the
body of law on this important issue is surprisingly emaciated. The oldest case to address
this issue, albeit in dissent and with questionable analysis, was Staples v. Murray,[96]
which involved a policy of war risk insurance issued to a soldier going to fight in World
War I.

In Staples v. Murray, Clyde Murray enlisted in the U.S. Army to fight in
World War 1, around which time he bought a $10,000 war risk life insurance policy on
his own life. Mr. Murray named his brother, Lloyd, as the beneficiary of the policy and
requested that he “see that one-half of his insurance amounting to five thousand ($5,000)
dollars, be used to educate and to promote the best interests of Harold B. Staples, acting
jointly with [the insured’s wife] in executing this duty.”[97] The brother promised to do
as requested.

At some time after the insured returned from war, he wrote a letter
attempting to revoke the provisions he had made in favor of his son and wife. At the
insured’s death, his wife, on behalf of the insured’s son, sued the insured’s brother,
seeking to impose a trust upon one-half of the fund. The trial court held for the brother,
that no trust had been created, and the Kansas Supreme Court affirmed.

Justice Johnston, however, dissented, finding that a trust had been validly
created. Justice Johnson then stated:

It is said that the child had no insurable interest in the life of the
trustor and could not have been legally named as a beneficiary in the
policy, but that is not material, since a legal beneficiary was named, and
since it was competent for the trustor to prescribe that the trustee should
pay the fund or a part of it to one not related to him. A trust in the
proceeds of a life insurance policy may be declared and the designated
beneficiary required to apply or pay over to a third person, a stranger.
Northwestern Masonic Aid Ass’n v. Jones, 154 A. 99, 26 A. 253, 35 Am.
St. Rep. 810; 39 Cyc. 73, and cases cited. [emphasis supplied.]

This would have been a very important declaration of the ability of a
trustee to hold a policy of insurance on the life of the grantor, without regard to the
existence of an independent insurable interest or even beneficiaries who had an insurable



interest, but for two problems. First, it is a statement in dissent, which lacks significant
value as precedent.

Second, Justice Johnston relies entirely for authority on Northwestern
Masonic Aid, which involved a policy owned by the insured and the designated
beneficiary of which was the insured’s estate. The insured’s executor, in that case, was
directed to divide the proceeds between the insured’s wife and certain brothers and
sisters.  Nothing in Northwestern Masonic Aid discussed the insurable interests of
trustees, or even suggested that a trust had been created. The word “trust” does not
appear in that opinion. Thus, the statement of Justice Johnson in Staples v. Murray,
while interesting, has little analytical value.

The first clear discussions of this issue came from the courts of Missouri,
beginning with Butterworth v. Mississippi Valley Trust Co.[98] In Butterworth, the
insured, Asa C. Butterworth, assigned an insurance policy on his own life, to a business
associate, G. Locke Tarlton. The insured had a long and involved history of business
dealings with Mr. Tarlton, and they were partners in a great many operations. The
assignment stated that it was an “Assignment-Absolute” made on a printed form provided
by the insurer and it stated that the insured transferred all interest that he had in the
policy, which he had owned for at least five years. A year later, Mr. Tarlton assigned the
policy to himself and a trust company, as co-trustees of the Tarlton Trust, an irrevocable
trust that Mr. Tarlton had created.[99]

The administratrix of the insured’s estate and the trustees of a trust that he
had created (the Butterworth Trust) sued the trustees of the Tarlton Trust, alleging that
the assignment to Mr. Tarlton was only a collateral assignment and, as such, was limited
to the insured’s debt obligations to Mr. Tarlton, and that Mr. Tarlton had no insurable
interest in the insured’s life, beyond the amount of that debt. The plaintiffs also argued
that the assignment by Mr. Tarlton to his trust was invalid, because the trust itself lacked
an insurable interest in the insured’s life.

The trial court held in favor of the defendants, and the Missouri Supreme
Court affirmed. The Missouri Supreme Court first noted that the parties did not dispute
the fact that Mr. Tarlton had personally an insurable interest in the life of the insured,
based both on their status as partners and on Mr. Tarlton’s status as a creditor of the
insured.[100]

The court then stated that the insured’s assignment was not a limited,
collateral assignment as security for a debt, but rather an absolute assignment of the
insured’s entire interest in the policy. The insured had retained no interest in the policy
after the assignment. Therefore, the plaintiffs had no claim against Mr. Tarlton with
respect to the insurance policy.

The court next rejected the argument that an assignee of a life insurance
policy must have an insurable interest. The court stated that the trend in case law at that
time was that the assignee need not have an insurable interest in the life of the insured, if



the policy was originally issued to one who had an insurable interest. The court stated
that: “[w]e unequivocally approve that rule.”[101]

The court then noted regarding Mr. Tarlton’s assignment to his trust:

He [Mr. Tarlton] had that insurable interest in Butterworth when
he (Tarlton) assigned it [to his trust]. Nothing at all appears in this record to
indicate that the arrangement between Butterworth and Tarlton or Tarlton Trust,
or any of them, was a wagering contract. The wager life insurance contract rule,
which plaintiffs assert has here been violated, applies where a policy has been
taken out by, and the premiums paid by, a person who has no insurable interest in
the life of the insured, or when it has been assigned for speculative purposes, as in
Hoffman v. Hoke, 122 Pa. 377, 15 A. 437, 1 L.R.A. 229. Itis not claimed that the
parties to the assignment of February 10, 1936, had any design or intention to
circumvent the law. It is merely asserted that Tarlton Trust had no insurable
interest. The bona fides of that assignment is not questioned. The wager life
insurance contract rule does not apply to facts such as are presented here where
the original contract was made in good faith by the insured with the insurer, and
in which the beneficiary took no part at all. In the instant case the good faith of
all parties appears throughout the entire transaction, from the issuance of the
policy in the first instance in 1930, and that good faith continued throughout
Butterworth’s life.

* k%

The assignment by Tarlton in 1936, upon the insurer’s printed form, was made
by Tarlton after consultation with and advice of his counsel, and in the office and
presence of a Vice-President of the Trust Company. It was signed, sworn to,
acknowledged and witnessed. The assignment to Tarlton Trust was an open
above-board transaction and bears every ear-mark of good faith. It appears that
Tarlton merely transferred the legal title to a chose in action to his alter ego, his
trustees, so that this asset to which he had unquestioned and unquestionable title
could be administered as a part of his estate plan. The transaction was wholly free
from speculative purposes.[102]

The Missouri Supreme Court held that the Tarlton Trust, therefore, did not
need an insurable interest in the insured’s life. The court also viewed the trust as the
grantor’s “alter ego,” and it appears to have invested the trust with the grantor’s insurable
interest. This language suggests that the court adopted the aggregate view of trusts,
though it looked at the insurable interest of the grantor, rather than that of the
beneficiaries.

The Missouri Supreme Court faced the question of a trustee’s insurable
interest again only one vyear later, in Mickelberry’s Food Products Co. V.
Haeussermann,[103] which arose out of Mickelberry’s Food Products Co.’s
(“Mickelberry’s™) purchase of all of the capital stock of Laclede Packing Company



(“Laclede”). In 1937, Fred G. Haeussermann and Adolf G. Ackerman created two
irrevocable trusts, which were identical and reciprocal; one trust owned a policy of
insurance on Mr. Ackerman’s life, with Mr. Haeussermann as the trustee, while the other
trust owned a policy of insurance on Mr. Haeussermann’s life, with Mr. Ackerman as the
trustee.

The trust instruments stated that: (a) the trusts were created by all of the
common stockholders of Laclede; (b) the trusts would own insurance on the life of the
two key officers, Mr. Ackerman (the President of the corporation) and Mr. Haeussermann
(the Secretary of the corporation); (c) the stockholders would advance to the trustees the
amounts required to pay the premiums on those policies, and to provide other benefits for
the beneficiaries; (d) the proceeds would, at the death of each insured, be used to retire
the corporation’s outstanding bonds, and then to buy the corporation’s shares from the
estate of the deceased key stockholder; and (e) the stocks and bonds so acquired would be
held for the benefit of the trust beneficiaries, in proportion to their respective interests.

The trustees were authorized to borrow against the cash value of the
insurance to pay premiums and to charge such loans proportionately against interest of
each beneficiary in the cash value of the policies upon distribution. The trust instrument
further stated that any beneficiary could withdraw from the trust agreement at any time,
by selling his or her interest to another beneficiary. If no stock or bonds were available
for sale to the trust at the death of the insured, the trustee was directed to distribute the
insurance proceeds outright to the stockholders of record on the date of the insured’s
death. The trust instruments then stated:

In the event that the majority of the beneficiaries of this trust, who
are the common stockholders of Laclede Packing Company should at any time desire to
liquidate this trust they may do so and hereby reserve the right to so do by serving written
notice of their desire on the Trustee hereof, whereupon the Trustee shall...notify the
various insurance companies...to cancel said policies and...he shall make a pro rata
distribution free from trust of all such amounts recovered to the stockholders of record of
Laclede Packing Company as of the date of the service of notice to terminate this
trust...[104]

Eight years later, Mickelberry’s offered to buy all of the outstanding stock
of Laclede, and Laclede accepted the offer. Before settlement on the sale, the attorney
for Mr. Haeussermann and other stockholders wrote to inform Mickelberry’s attorney of
the existence of the life insurance trusts. Ultimately, Mickelberry’s bought the common
stock of Laclede.

Thereafter, Mickelberry’s wrote Messrs. Haeussermann and Ackerman,
both individually and as trustees, stating that, as Mickelberry’s owned all of the stock of
Laclede, the insurance policies should be surrendered and the cash surrender values
received by the trustees should be distributed, as the trust instruments stated, “to the
stockholders of record of Laclede Packing Company as of the date of the service of the
notice to terminate this trust.”[105] The trustees declined to do so, and Mickelberry’s



brought suit, contending that the purchase of the corporation’s stock gave Mickelberry’s
the equitable right to the trust’s beneficial ownership.

The trial court held for Mickelberry’s, stating in part that:

As pointed out by the defendants the plaintiffs never had, nor did they
acquire, any insurable interest in the lives of the insured. The sale of the stock to
plaintiffs did not keep the insurance trusts nor the policies alive as to them.

* * *

Consequently the plaintiffs could acquire no right to continue the insurance
trusts, since under the terms of the contract the insured’s interests in the company
were ended, and therefore, plaintiff had no insurable interest in the continuation of
the policies, as pointed out in the above authorities... . [106]

The Missouri Supreme Court reversed and remanded, finding that the trust
was created for the benefit of those stockholders who existed when the insureds died, and
that the change in stock ownership thereby changed the beneficiaries of the trust. On the
insurable interest issue, the court stated: “[i]Jt must be conceded that when the policies
were issued the stockholders of Laclede had an insurable interest in the lives of both
insureds.”[107]

This analysis, while dictum, clearly demonstrates the court’s belief in the
aggregate view of trust, for insurable interest purposes. The court clearly believed that the
stockholders’ insurable interests in the two insureds provided the trust with an insurable
interest. Had the district court in Chawla adopted the analysis favored by the Missouri
Supreme Court, the trust in that case would certainly have been held to have an insurable
interest in its grantor and principal current beneficiary.

The U.S. Bankruptcy Court for Massachusetts also adopted the aggregate
view when it considered this issue in In re LeBlanc,[108] in which it held that a trust for
the benefit of those of the insured’s nieces and nephews lacked an insurable interest,
because the nieces and nephews lacked an insurable interest. The insured, Thomas F.
LeBlanc, filed a petition in bankruptcy and sought to claim a state exemption for a
$38,000 whole life insurance policy that was owned by a trust that the insured had earlier
created.

The policy was payable at the insured’s death to an inter vivos trust, the
beneficiaries of which were the insured’s “children, if any survive him, otherwise his
nieces and nephews.”[109] The insured was then unmarried and he had no children; he
did have nieces and nephews.

The insured sought to claim the benefit of a state law exemption from the
claims of creditors for any life insurance policy:



[i]f a policy of life or endowment insurance is effected by any person on
his own life or another life, in favor of a person other than himself having an
insurable interest therein, the lawful beneficiary thereof, other than himself or his
legal representatives, shall be entitled to its proceeds against the creditors and
representatives of the person effecting the same....[110]

The court held that the policy on Mr. LeBlanc’s life was not taken out by a
person “in favor of a person other than himself having an insurable interest therein,” as
required by the statute. The court stated that:

[t]he present policy, through a trust, is “in favor” of the Debtor’s children
and, if no children survive him, in favor of the Debtor’s nieces and nephews.
The Debtor presently has no children. So his nieces and nephews would receive
beneficial interests in the proceeds if he died now. The policy is therefore at
present “in favor” of the nieces and nephews. By the weight of authority, a niece
or nephew does not ordinarily have an insurable interest in the life of an
uncle.[111]

This is one of the clearest adoptions of the aggregate view of trusts with
respect to their insurable interest. The trustee lost the case, but only because the
individual beneficiaries had no insurable interest. Had the insured had one or more
children to be the current beneficiaries of the trust, the trust would certainly have been
deemed to have an insurable interest in the life of the insured.

After Chawla, the clearest rejection of the aggregate view was Caso v.
First Colony Life Insurance Company,[112] in which a California Court of Appeals held
that an insurer did not have to pay a death benefit to a business trust that owned a policy
on his life, because the trust lacked an insurable interest when the policy was issued. The
case involved four physicians, who created the Pacific Park Medical Trust to hold title to
a medical building and to distribute the profits to them in specific proportions. The trust
was a passive real estate trust, which was to hold title to the building, but not to manage
or operate it, or act in any way that could be deemed to create a partnership or joint
venture among the beneficiaries.

The physicians thereafter entered into a buy-sell agreement that stated that
the trust would buy the interests of any shareholder who desired to sell his or her interest,
or who died. To finance the purchases at death, the trust bought life insurance on the life
of each of the four physicians. It bought a $600,000 policy on the life of Marc
Braunstein, one of the partners.

Seven years later, the three remaining beneficiaries of the trust believed
the building had increased substantially in value and decided to increase their respective
life insurance coverage. The insured (Mr. Braunstein) applied to First Colony for a $1
million policy and listed the trust as the proposed owner of the policy and his wife as the
sole beneficiary. The insured indicated that the policy was being bought for both “Estate



Planning” and “Buy-Sell” purposes, and he represented that business insurance was
applied for or in force on other key members of the insured’s business.[113]

First Colony issued its policy, designating the insured as the owner and his
wife as the beneficiary. The insured died later that year, and the insurer paid the death
benefit to the insured’s wife. The other partners sued asking for a declaratory judgment
that the policy was owned by the trust, and that the death benefits should be payable to
the trust. The trust collected on the $600,000 policy on the insured, determined that the
medical building had not increased in value after all, and sent the insured’s wife a check
for $483,000, representing the value of the insured’s interest in the trust.

The insurer brought a motion in limine to establish that the trust’s
insurable interest in the insured’s life was limited to the amount it needed to buy his
interest in the trust. The trial judge held that the only insurable interest possessed by the
trust was the amount it needed to buy the insured’s net beneficial share, and that this did
not exceed the $600,000 policy it already held. Therefore, the trust had no insurable
interest in the First Colony policy.

The court noted that the California Insurance Code defines an insurable
interest in a life insurance policy as “an interest based upon a reasonable expectation of
pecuniary advantage through the continued life ... of another person and consequent loss
by reason of that person’s death ...”[114] and that an insurance policy is void unless the
insurable interest exists at “the time the contract of life ... insurance becomes
effective,”[115] whether it exists on the date of death.

The court noted that the trust was a passive trust that did not involve a
joint enterprise, and that the physicians did not share revenues or expenses of their
medical practices, and they were not partners. Thus, there was no insurable interest
based on an expectation of financial gain had the insured lived.

The trust also argued that it should not be subject to the rule that a
creditor’s insurable interest in the life of his debtor is limited to the amount of the debt,
because it was not the insured’s creditor. The court did not disagree with the
inapplicability of that principle, but noted that “the principle that a stranger’s insurable
interest goes no further than his financial interest in the insured is equally applicable
here.”[116]

The court in Caso looked solely at whether the trust had its own insurable
interest in the life of one of its grantor/beneficiaries, adopting the entity view of a trust’s
insurable interest. An insured always has an insurable interest in his or her own life, so
the trust would clearly have had at least a partial insurable interest in the policy, had the
aggregate view been adopted.

The case law is, therefore, divided almost evenly; the Supreme Court of
Missouri and the Bankruptcy Court for Massachusetts have espoused the aggregate view,
and a California Court of Appeals and the U.S. District Court for the Eastern District of



Virginia have adopted the entity view. Only three courts and four cases, and most
practitioners have very little sign of how their own courts will view a trust with respect to
determining its insurable interest in a policy on the life of an insured grantor or
beneficiary.[117]

B. State Statutes

To date, Delaware, Georgia, Maine, Maryland, South Dakota, Virginia
and Washington have enacted statutes that address directly the insurable interest of a trust
that owns or is the beneficiary of a life insurance policy. These state laws appear to
provide most irrevocable life insurance trusts with a reasonable basis for establishing an
insurable interest, but many of these statutes are far from clear, and the protection they
afford is far from absolute.

Interestingly, the basic insurable interest requirement is nearly identical in
all of these states. Statutes in each state declare a life insurance policy to be void if it is
issued to someone other than the insured, unless the death benefits are, when the policy is
procured, payable to the insured, the personal representative of the insured’s estate, or to
someone who at that time, has an insurable interest in the life of the insured.[118] The
six states, however, take different approaches to determining how one ascertains when a
trustee has an insurable interest.

1. Delaware
The Delaware Insurance Code states:

[t]he trustee of a trust established by an individual has an insurable interest
in the life of that individual and the same insurable interest in the life of any other
individual as does any person who is treated as the owner of such trust for federal
income tax purposes. The trustee of a trust has the same insurable interest in the
life of any individual as does any person with respect to proceeds of insurance on
the life of such individual (or any portion of such proceeds) that are allocable to
such person’s interest in such trust. If multiple beneficiaries of a trust have an
insurable interest in the life of the same individual, the trustee of such trust has the
same aggregate insurable interest in such life as such beneficiaries with respect to
proceeds of insurance on the life of such individual (or any portion of such
proceeds) that are allocable in the aggregate to such beneficiaries’ interest in the
trust;[119]

The first sentence of the Code section is ambiguous. It may mean a
trust always has an insurable interest in its settlor. Alternatively, the section may mean
that a trust is deemed to have whatever insurable interest is held by: (a) any person
deemed to own the trust for federal income tax purposes, under the grantor trust rules of
Sections 671-679; or (b) any beneficiary or beneficiaries (in the aggregate), to the extent



of the insurance proceeds allocable to the trust interest of that beneficiary or
beneficiaries.[120]

a. Insurable Interest Derived From the Deemed Owner Under the
Grantor Trust Rules

The Delaware Insurance Code imputes to the trust the
insurable interest of “any person who is treated as the owner of such trust for federal
income tax purposes.” An individual may be deemed to own an irrevocable trust under
the grantor trust rules in a great many situations and because of a great many powers and
interests, but this basis for creating an insurable interest may only rarely be available to
the trustees of most irrevocable life insurance trusts.

The Delaware reference to “the owner of such trust”
(emphasis supplied) suggests that the trust will benefit from the individual deemed
owner’s insurable interest, only if that individual is deemed to own the entire trust. The
statute rather pointedly does not refer to ownership of all or a portion of the trust, and
seems to apply only where the individual is deemed to own the entire trust. Total
ownership of an irrevocable life insurance trust rarely exists, without substantial advance
planning.

There are several ways in which a grantor can own all of an
irrevocable life insurance trust without jeopardizing the desired estate tax treatment.
These include: (a) a nonadverse trustee’s authority to pay from both income and
principal, premiums on one or more policies of insurance on the life of the grantor or the
grantor’s spouse, or both;[121] (b) a nonadverse trustee’s authority to make discretionary
distributions of income and principal to the grantor’s spouse;[122] or (c) a nonadverse
trustee’s authority to allocate income and principal among a group or class of
beneficiaries, not subject to an ascertainable standard, coupled with a power in the trustee
or another nonadverse person “to add to the beneficiary or beneficiaries or to a class of
beneficiaries designated to receive the income or corpus, except where such action is to
provide for after-born or after-adopted children.”[123]

The most common basis for the grantor to be deemed to
own a life insurance trust, however, is under Internal Revenue Code Section
677(a)(3),[124] which deems a grantor to own any portion of a trust, the income from
which, without an adverse party’s consent, is or may be applied to pay premiums on
policies of insurance on the lives of the grantor, the grantor’s spouse, or both. This
section appears to make each grantor the owner of an irrevocable life insurance trust that
holds a policy on the grantor or the grantor’s spouse, but determining the portion of the
trust that the grantor actually owns is somewhat more complicated.

Even if an irrevocable trust uses such powers to create a
trust that appears initially to be owned wholly by the grantor for federal income tax
purposes, the grantor’s ownership may be reduced by the existence of a Crummey



withdrawal power in one or more beneficiaries. Section 678(a) states that person who is
not the grantor of a trust is deemed to own all or part of a trust if that person holds one or
more specified powers to control the trust or trust portion, including: (a) the right to
withdraw trust corpus or income; (b) a grantor trust-type power (described in Sections
671 through 677) remaining after the holder has partially released or modified a power to
withdraw income or corpus; or (c) the actual use of trust income to discharge the holder’s
legal support obligation.

Section 678(b) states that, if the grantor holds a trust power
that causes the grantor to own the trust income under Sections 673 through 677, and the
beneficiary holds a Section 678 power over the same trust income, the beneficiary’s
power is disregarded and the grantor is taxed as the owner of the trust income. Thus, for
example, if a trustee has the power to allocate trust income among a class of
beneficiaries, one of whom is the trustee and another is the grantor, the grantor owns all
of the trust income under Section 677 and the trustee owns none of it under Section 678.

Section 678 does not address the problem of dual powers
over trust principal that do not affect the payment of current income. If the grantor holds
a grantor trust power over the same principal to which a beneficiary’s Section 678 power
relates, it could be argued that the grantor and the beneficiary share the ownership of the
trust proportionately, each deemed to own an allocable share of the trust items of income,
deduction, gain, and loss allocated correctly to the trust principal. Under the Delaware
Insurance Code, however, this could arguably defeat the trust’s ability to claim an
insurable interest through the grantor’s interest in the insured’s life.[125]

It is interesting to note that, while the facts of Chawla do
not provide full detail of the terms of the trust in that case, it appears that, had this
Delaware rule applied in Chawla, the trust would likely not have had an insurable interest
in the life of the insured. The insured was the grantor and retained a right to use the trust
assets and to receive distributions of trust income, but there is no indication that the
insured retained any power to invade principal or to control the disposition of the
principal portion of the trust. Therefore, the insured could have been the deemed owner
of only the income portion of the trust, and not the entire trust.

b. Trust’s Insurable Interest Derived From the Beneficiaries

The Delaware Insurance Code states that the trustee of a
trust has the same insurable interest in the life of any person as does any trust beneficiary
(or multiple beneficiaries, in the aggregate) “with respect to proceeds of insurance on the
life of such individual (or any portion of such proceeds) that are allocable to such
person’s interest in such trust.” The Delaware law does not define “proceeds,” but that
term commonly refers to a policy’s death benefits, as opposed to its cash values that may
be available for current withdrawal. A trust for the lifetime benefit of the insured, with
provision for the disposition of the proceeds at the insured’s death, would not, therefore,
be deemed to have an insurable interest in the insured merely because of the insured’s



status as a beneficiary, because the proceeds could never be allocable to the insured’s
beneficial interest in the trust.[126]

The Delaware statute states that an insurable interest exists
in “individuals related closely by blood or by law, a substantial interest engendered by
love and affection.” It also states that such an interest is held by those who have:

a lawful and substantial economic interest in having the life, health
or bodily safety of the individual insured continue, as distinguished from an
interest which would arise only by, or would be enhanced in value by, the death,
disablement or injury of the individual insured.[127]

No Delaware court has interpreted the phrases “related
closely by blood or by law” or “lawful and substantial economic interest,” in the context
of a life insurance policy. Therefore, while the insured’s spouse and child can be
presumed to have an insurable interest in the insured’s life, one does not know whether
the insured’s grandchildren and more remote descendants, and the spouses of the
insured’s children, grandchildren, and more remote descendants, will have an insurable
interest in the insured’s life.

An irrevocable life insurance trust, particularly one held for
an especially long term, will often be held for the joint benefit of the grantor’s spouse,
children, grandchildren and more remote descendants, and sometimes also for the benefit
of the spouses of those persons.[128] Delaware law gives such a trust an insurable
interest to the extent of the aggregate interest of the grantor’s spouse and children, but it
might not create an insurable interest to the extent of the aggregate interest of the other
beneficiaries.

It may also be impossible to determine the proportionate
aggregate interests in the trust of various beneficiaries, if the trust authorizes the trustee
to distribute income and principal among this class of beneficiaries in the trustee’s
discretion. Thus, this provision of the Delaware Insurance Code may afford only limited
comfort to a trustee seeking an insurable interest in the life of the insured grantor.

2. Georgia

In 2006, the Georgia legislature amended its insurable interest
statute to address the problems raised in Chawla.[129] The Georgia Code now states:

(c) The trustee of a trust established by an individual settlor has an
insurable interest in the life of that individual settlor and has the same insurable
interest in the life of any other individual as does such individual settlor. The
trustee of a trust has the same insurable interest in the life of any other individual
as does any beneficiary of the trust with respect to proceeds of insurance on the
life of such individual or any portion of such proceeds that are allocable to such



beneficiary’s interest in such trust. If multiple beneficiaries of a trust have an
insurable interest in the life of the same individual, the trustee of such trust has the
same aggregate insurable interest in such individual’s life as such beneficiaries
with respect to proceeds of insurance on the life of such individual or any portion
of such proceeds that is allocable in the aggregate to such beneficiaries’ interest in
the trust.[130]

This statute provides all trustees of insurance trusts with an
insurable interest in the life of the grantor and the grantor’s close family members or
other persons in whom the grantor has an insurable interest. It also provides the trustee
with an insurable interest in the life of each beneficiary, to the extent that the proceeds of
the policy will be allocated to that beneficiary’s “interest in such trust.”

The reference to the “proceeds” payable to a beneficiary’s “interest
in such trust” produces problems similar to those created by the Delaware statute. A
trust for the lifetime benefit of the insured, with provision for the disposition of the
proceeds at the insured’s death, might not be deemed to have an insurable interest in the
insured merely because of the insured’s status as a beneficiary, because the proceeds
could never be allocable to the insured’s beneficial interest in the trust.

3. Maine

The State of Maine requires that the benefits of a life insurance
policy procured by someone other than the insured must be payable to the insured, the
insured’s personal representatives, or to someone who has, at the time the contract is
made, an insurable interest in the life of the insured.[131] The Maine statute, however,
expressly states that:

E. Any revocable or irrevocable trust has an insurable interest,
provided any settler or any beneficiary of the trust has an insurable interest as
provided in paragraph A, B, C, or D. A partnership has an insurable interest
provided any partner has an insurable interest.”[132]

The Maine statute may be the clearest and easiest of the statutes
under which to qualify a trust as holding an insurable interest. This requirement, of
course, does not address the problem of trusts that hold second-to-die policies insuring
the lives of the grantor and the grantor’s spouse, though that situation will usually be
covered by the exception for policies insuring the life of someone in whom any
beneficiary of the trust has an insurable interest.

The Maine statutory reference to “any beneficiary of the trust”
appears to permit the trust to own a policy insuring the life of someone who is a
beneficiary of the trust, even if the proceeds will ultimately benefit persons who have no
insurable interest in the life of the insured. This makes the Maine statute broader than the



Georgia statute, which looks to the “interest in the trust” of the insured beneficiary, to
determine the trustee’s insurable interest.

4, Maryland

In 2006, the Maryland Legislature reacted with relative speed (in
legislative terms) to the decision of the District Court in Chawla, and changed the
Maryland Insurance Code to state, in applicable part:

(6) The trustee of a trust has an insurable interest in the life of an
individual insured under a life insurance policy owned by the trust or the
trustee of a trust if, on the date on which the policy is issued:

(I) the insured is:
1. The grantor of the trust;

2. An individual related closely by blood or law to the
grantor; or

3. An individual in whom the grantor otherwise has an
insurable interest; and

(1) the life insurance proceeds are primarily for the benefit of
trust beneficiaries having an insurable interest in the life of the
insured.[133]

The Maryland statute appears to create a two-pronged test for
determining when a trustee has an insurable interest in the life of the insured grantor.
First, the insured must be the trust’s grantor or someone in whom the grantor has an
insurable interest, because the grantor and the individual are “related closely by blood or
law” or otherwise has an insurable interest. ~ Second, the trust must also hold the
proceeds primarily for the benefit of trust beneficiaries who have an insurable interest in
the life of the grantor. This statute is likely to provide better relief from insurable interest
problems than its Delaware counterpart, but it still leaves something to be desired in
terms of scope and clarity.

The requirement in the Maryland statute, like that in the Delaware
statute, that the proceeds be held primarily for the benefit of trust beneficiaries who have
an insurable interest in the life of the grantor, may seriously limit the usefulness of this
new rule. As noted, many irrevocable life insurance trusts hold the proceeds for the
benefit of a broad class of beneficiaries, some of whom may not have an insurable
interest in the life of the grantor. There is no Maryland case law addressing whether such
family members as grandchildren and more remote descendants, and the spouses of one’s
children, grandchildren, and more remote descendants, have an insurable interest in the



grantor’s life. Therefore, a trustee may have difficulty determining what fractional share
of the entire class of beneficiaries for whom the proceeds are held will have an insurable
interest.

The Maryland law, unlike the Delaware statute, however, appears
to adopt an all-or-nothing approach, requiring that the proceeds be held “primarily” for
the benefit of beneficiaries who have an insurable interest in the insured’s life. The
Delaware statute gives the trustee an insurable interest based on the aggregate share of
the trust that benefits persons who have an insurable interest. The Maryland law seems to
give the trustee a full insurable interest in the policy, if the proceeds are held “primarily”
for the benefit of beneficiaries who have an insurable interest.

Even under this rule, however, an irrevocable life insurance trust
that gives broad discretion to the trustee to pay income and principal to and among a
broad class of beneficiaries, including some who have an insurable interest in the
grantor’s life (the grantor’s spouse and children, for example) and some who do not have
any such interest (the spouses of the grantor’s children, grandchildren, and more remote
descendants, for example), may not have an insurable interest in the grantor, because the
trustee cannot show that the insurance proceeds are held primarily for the benefit of those
beneficiaries who have an insurable interest. Practitioners in Maryland will likely want
to limit in some manner the trustee’s allocations of life insurance proceeds to
beneficiaries who lack an insurable interest.[134]

5. Virginia

The Virginia law also states that a trustee’s required “lawful and
substantial economic interest” in the insured is deemed to exist in:

(i) the individual insured who established the trust, (ii) each
individual in whose life the owner of the trust for federal income tax purposes has
an insurable interest, and (iii) each individual in whose life a beneficiary of the
trust has an insurable interest.[135]

The Virginia statutory reference to the owner of “the trust” for
federal income tax purposes raises the same problems about grantors who own only a
portion of the trust that are discussed above with respect to the Delaware statute. In two
other substantial respects, however, the Virginia statute is far superior to both the
Maryland and Delaware laws.

First, the Virginia statute, like the Maine statute, automatically
gives a trustee an insurable interest in the life of the grantor who established the trust,
without regard to any other factors. This will provide relief to most irrevocable life
insurance trusts that own policies of insurance on the life of the grantor. It does not,
however, address the problem of trusts that hold second-to-die policies insuring the lives
of the grantor and the grantor’s spouse, though that situation will usually be covered by



the third exception for “each individual in whose life a beneficiary of the trust has an
insurable interest.”

Second, the Virginia statute gives the trustee an insurable interest
in the life of each individual “in whose life a beneficiary of the trust has an insurable
interest.” It does not limit the beneficiaries, for this purpose, to those who will share in
the proceeds of the life insurance policy, nor does it require that any particular percentage
of the beneficiaries be persons who have an insurable interest. Rather, the trustee has a
full insurable interest in any policy owned by the trust and insuring the life of anyone in
whom any of the beneficiaries has an insurable interest. This appears to be the broadest
relief afforded by any of the state statutes on the insurable interests of trusts.[136]

6. South Dakota

In 2006, the South Dakota legislature responded to concerns about
the possible application of Chawla by amending its statute defining an insurable interest,
to add a specific section addressing when a trust has an insurable interest. The South
Dakota law states that:

(6) The trustee of a trust established by an individual settlor has an
insurable interest in the life of that individual settlor, and has the same insurable
interest in the life of any other individual as does such individual settlor.
However, the settlor must be the insured or have an insurable interest as required
by subdivisions (1) to (5), inclusive, of this section. The trustee of a trust has the
same insurable interest in the life of any other individual as does any beneficiary
of the trust with respect to proceeds of insurance on the life of such individual or
any portion of such proceeds that are allocable to such beneficiary’s interest in
such trust. If multiple beneficiaries of a trust have an insurable interest in the life
of the same individual, the trustee of such trust has the same aggregate insurable
interest in such individual’s life as such beneficiaries with respect to proceeds of
insurance on the life of such individual or any portion of such proceeds that are
allocable in the aggregate to such beneficiaries’ interest in the trust. A trustee of a
business trust has the same insurable interest in the life of any individual as does
any beneficial owner in any individual or any beneficial owners in the aggregate
in any individual.[137]

The South Dakota statute, like the Virginia and Maine statutes,
now automatically gives a trustee an insurable interest in the life of the grantor who
established the trust. Unlike the Virginia and Maine statutes, the South Dakota statute
also automatically gives the trustee an insurable interest in the life of anyone in whom the
grantor has an insurable interest, without regard to any other factors. This will provide
relief to virtually all irrevocable life insurance trusts that own policies of insurance on the
life of the grantor or the joint lives of the grantor and the grantor’s spouse.



The South Dakota statute also gives the trustee the “same insurable
interest in the life of any other individual as does any beneficiary of the trust with respect
to proceeds of insurance on the life of such individual or any portion of such proceeds
that are allocable to such beneficiary’s interest in such trust.” This provision is more like
the Delaware or Maryland statutes than the Virginia and Maine statutes. It refers only to
beneficiaries who will share in the enjoyment of the life insurance death benefits, and so
ignores beneficiaries whose interests exist only during the insured’s lifetime. It also
limits the trust’s insurable interest to that aggregate portion of the death benefits that will
benefit trust beneficiaries who have an insurable interest. This may not provide relief for
a trustee who holds a broad discretionary power to allocate the enjoyment of the proceeds
among a class of beneficiaries that includes persons who do and persons who do not have
an insurable interest in the life of the insured.

The South Dakota statute, unlike the Virginia and Maine statutes,
expressly applies to both traditional trusts and business trusts.[138]

7. Washington
The Washington law of insurable interests provides simply that:

(c) A guardian, trustee, or other fiduciary has an insurable interest
in the life of any person for whose benefit the fiduciary holds property, and in the
life of any other individual in whose life the person has an insurable interest.[139]

This simple statute, like the Maine statute, appears to impute to the
trustee the insurable interest held by any of the trust beneficiaries, regardless of whether
that beneficiary will benefit from the proceeds of the life insurance policy held by the
trust. This certainly gives the trustee an insurable interest in the life of each beneficiary
personally, but it does not necessarily give the trustee an insurable interest in the life of
the grantor.[140]

VI. Planning to Avoid a Trust’s Insurable Interest Problems

One cannot fault an estate planner or trustee from failing to focus on the question
of a trust’s insurable interest before Chawla forced our notice of this issue. Prior to that
decision, the issue was not discussed in the general literature. Even the preeminent multi-
volume treatise on insurance law did not discuss the question of when a trust has an
insurable interest in the life of the insured grantor or beneficiaries.[141] Now that the
issue has been widely discussed, however, the risk that a trust may not have an insurable
interest must be addressed; the chance that the insurer will not pay the promised death
benefit, or that the IRS will treat the death benefits as taxable income, cannot be ignored
by a competent practitioner.



A. Choice of Favorable State Law

Perhaps the simplest approach to avoid the insurable interest problem is to
create the trust and to have the life insurance policy acquired in a state whose statutes
would assure that the trustee has an insurable interest. As discussed above, seven states
have statutes on this topic, but the easiest qualification appears to be possible in Georgia,
Maine, Virginia and South Dakota.

Assuring that the law of one of these states shall apply involves a
determination of the law applicable to constructions of the life insurance contract, rather
than the law that generally governs interpretations of the trust instrument.[142]
Whenever possible, it is best to have the policy of insurance designate specifically the
state whose law will control. This will generally control, at least as between the insurer
and the beneficiaries, and will greatly facilitate planning to assure that the trustee has an
insurable interest.[143] Some state statutes, however, dictate that a policy issued in that
state for the benefit of a resident of that state will be controlled by the laws of the state in
which it was issued, notwithstanding contrary policy provisions.[144] In such states,
practitioners must pay special attention to the contacts that the policy has to the state, to
assure that they do not inadvertently abandon the application of the law of the state that
has a favorable rule on insurable interests.

The general rule is that a policy of insurance is construed, and its validity
determined, under the law of the place where the contract was made, absent an express
provision in the contract to the contrary.[145] An insurance contract is usually deemed
made where the final act necessary to complete the binding contract occurs. Typically,
this is the place where the contract is signed by the later of the parties to sign or the place
where the first premium check was paid.[146]

Therefore, a practitioner who wishes to have the insurable interest of a
trust in a policy of life insurance determined under the law of a specific state, should
attempt to: (a) have the contract select that state’s law as controlling; (b) have the policy
purchased by a trustee who is located in that state; (c) have the policy delivered to the
trustee at its location in that state; and (d) have the trustee pay the premiums from its
location in that state.

A trustee who already owns a policy the insurable interest in which would
be determined under the law of another state whose laws are less favorable than Georgia,
Maine, Virginia or South Dakota (which is virtually all other states), should consider
moving the trust’s situs to one of those states, and then exchanging the policy for another
policy on the life of the same insured, in a tax-free exchange under Section 1035. The
trustee’s insurable interest in the policy received in such an exchange should arguably be
tested under the law of the state in which the trust was located, the new policy delivered,
and the premiums on the new policy paid.



B. Insured Procures and Assigns Insurance Policy

A very simple approach to avoiding the insurable interest problem with
respect to a trustee’s life insurance policies is for the insured to purchase the policy, and
then to assign it to the trustee. This approach, however, is far from risk-free, on several
grounds.

First, the insured’s initial ownership of the life insurance policy means that
the proceeds will be included in the insured’s gross estate under Section 2035(a), if the
insured dies within three years of the transfer of the policy to the trustee. The risk of this
can be reduced by an insurance rider that is commonly available at little or no additional
cost, that doubles the proceeds if the insured dies within three years of having obtained
the policy.

Second, this approach may not protect against a failure of insurable
interest. State law usually states that an insurable interest is required when the policy is
procured, and that the insured, having procured the policy, is free to assign it to one who
has no insurable interest.[147] Courts will, however, declare void a life insurance policy
that is obtained by the insured solely for the purpose of assigning it to the party who lacks
an insurable interest, on the grounds that the policy is actually being “procured” by the
person lacking an insurable interest.

Courts will generally look at all of the relevant facts to determine whether
the insured or the beneficiary/assignee actually procured the insurance policy. Among
the most important facts considered in determining whether the arrangement was merely
a disguise for a wagering contract, are (a) the length of time between the purchase and
assignment of the policy, with longer times tending to show that the insured actually
procured the policy;[148] (b) the payment of all or most of the premiums by the insured,
which tends to show that the insured, rather than the assignee, procured the policy;[149]
(c) consideration paid by the assignee, with adequate consideration tending to
demonstrate that the insured actually procured the policy;[150] and (d) policy provisions
making benefits payable to the insured, the designated beneficiary, or the insured’s
“assigns,” which tends to support the validity of the assignment.[151] The typical
assignment of a policy to an irrevocable life insurance should typically exhibit the first,
second, and fourth of these favorable factors, though not the third. In most states, this
will suffice, but the practitioner must carefully scrutinize the cases in the state whose law
will apply to the policy, to determine whether a particular assignment will be valid for
this purpose.

C. Build Case for Equitable Estoppel

Trustees of irrevocable trusts who hold life insurance policies that may be
void because of the lack of an insurable interest, should consider seeking express
representations from the insurance company or its agent, that either an insurable interest
exists or that they will not raise this claim. Such representations may later form a basis



for a defense of waiver or equitable estoppel, if the insurer later declines to pay the
promised death benefit.

Both anecdotal evidence and knowledge of human and corporate nature,
however, suggest that insurers and their agents are likely to respond to such requests
negatively, and possibly with thinly-veiled hostility. Thus, while one should certainly
request such representations, one should not rely solely on this tactic.

Actually, the insurer’s continued acceptance of premiums, after receiving
this notice of the relevant facts (all of which the agent was likely already aware), should
provide adequate factual basis for a claim of estoppel or waiver. Of course, in most of
the states whose courts have considered this issue, that claim would be rejected, in
deference to the public policy against gaming contracts on an individual’s life. This
should, however, provide a good basis for such claims in the majority of states, in which
either there is no relevant statutory or case law, or the case law is ambiguous.

VII. Public Policy and the Proper Legislative Response

The public policy behind the requirement for an insurable interest dates back to
the 18th century and arises from an aversion, not just to gambling, per se, but to gambling
on a person’s life. The courts then, as they do now, point out that, aside from the possible
morality of such a gamble, it is dangerous for the individual insured.

Wagering on the life of an individual is, however, a victimless crime, as long as
the insured understands the risk involved and consents to it. This leads many to conclude
that, if the insured has given his or her informed consent, state governments are merely
being moralistic and paternalistic in enacting legislation that prohibits a willing insured
who is under no legal disability and a third party who lacks an insurable interest from
entering an arrangement whereby the insured, with or without consideration, permits the
third party to acquire a policy of insurance on the insured’s life.

This argument is more convincing when the policy is held by an insurance trust or
other similar vehicle that has been created by the insured. Such a trust or other entity is
not created simply to profit from the insured’s death, but to ensure that the use of the life
insurance proceeds for the benefit of the objects of the insured’s bounty, often in a
particularly tax efficient manner. These types of transactions do not give rise to the
concerns expressed about the transaction where the insured is essentially selling his or
her insurability.

However, if a trust, partnership or LLC is permitted to acquire insurance on an
insured’s life, then those who are merely making a financial investment that will
“mature” upon the insured’s death, can claim they are simply another type of third party
owner of insurance on the insured’s life. The legislative decision to permit third party
owners who lack an insurable interest in the insured’s life to hold insurance on that life is
not, therefore, entirely inconsequential.



The consequences of permitting such arrangements can be easily illustrated by
example. A practitioner whose client sold his insurability recently told one of the authors
that every quarter the practitioner gets a call from the entity who bought the policy asking
(albeit on an anonymous basis) about the client’s health. This inquiry brings home what
is really happening in these transactions and what must happen before such an investor
can see a return on his or her investment. Proposing the commoditization of such life
insurance policies, by forming a kind of insurance policy pool and selling interests in the
pool to investors, begs an important social and political question: as a society, do we
want to allow people to profit from another person’s death, even with the consent of that
deceased person?

It is unfortunate that the concern about these transactions has required a solution
that, at least in Maryland, causes a problem for many types of transactions that are not
really the focus of this concern. The insurable interest rule is likely to continue causing
problems as it is reviewed by other courts, probably with mixed results. The enhanced
awareness of this issue created by the decision in Chawla, and by articles such as this
one, can only increase the litigation over the existence of an insurable interest in trusts,
partnerships, and similar entities.

An intelligent and cohesive solution to this issue requires a recognition that
legislatures do legislate on public policy grounds, and that they often seek to prevent
even victimless crimes.[152] If our society does not want to allow people to profit from
another person’s death, even with the consent of that deceased person, we should look for
a two-pronged approach.

First, the transfer-for-value rules under Section 101(a) should specifically cover
instances in which the insured sells his or her insurability to a third party investor directly
or indirectly. A step-transaction theory similar to that applied by the U.S. Supreme Court
in Warnock v. Davis and the Utah, Louisiana and New York Commissioners of Insurance
should be used to apply the transfer-for-value rules to transactions in which the insured
initially buys the policy and thereafter assigns it to the investors. In addition to
converting tax-free death benefit into ordinary taxable income an excise tax should be
imposed upon the income produced by such investments. An excise tax would further
undermine the profitability of such transactions.

Second, there should be promulgated (and, hopefully, adopted widely) a uniform
statute permitting trusts and other entities to hold insurance on the insured’s life, as long
as the insured certifies that the beneficiaries are the natural objects of his or her bounty
and that the insured has received and will receive no consideration, directly or indirectly,
for this consent and certification.

Such language would assure that even trustees who fail to meet the insurable
interest requirements will continue to be the permissible beneficiaries of the insured’s
policy for no other reason then they are the persons the insured wants to benefit. For
others who are simply making an investment, the real solution to this problem is to make



the transaction a bad investment, and the Tax Code is a better vehicle for achieving this
then any state legislature.
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states have applied the doctrines of waiver or estoppel against a mutual benefit
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Ass’n v. Verdery, 71 Colo. 150, 204 P. 895 (1922); Electrical Workers Benefit Ass’n v.
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Western Mutual Aid Soc., 84 lowa 734, 50 N.W. 29 (1891); Grand Lodge, A. O. U. W. v.
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Mihue, 137 Pa. Super. 269, 8 A.2d 543 (1939); Stasevicius v. Slauzis, 144 Pa. Super.
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Beneficial Ass’n, 98 N.J.L. 267, 118 A. 449 (1922); Coulson v. Flynn, 181 N.Y. 62, 73
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[31] Georgia, Ilinois, Minnesota, Mississippi, Ohio, Pennsylvania, and South
Carolina.

[32] Security Benefit Ass’n v. Verdery, 71 Colo. 150, 204 P. 895 (1922); Clerments v.
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Illinois law); Van Zandt v. Morris, 17 So. 2d 435 (Miss. 1944); Peterson v. National
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(1943); Foster v. Preferred Accident Ins. Co., 125 F. 536 (C.C. Pa. 1903); Kelly v.
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[41] See, e.g., Kan. Stat. § 40-452(e); Minn. Stat. § 61A-074 subd. 2; and 8 Vt. Stat. 8
3711(e).

[42] Alaska Stat. 8 21.42.020(a).
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receiving alimony has an insurable interest), and Browning v. Browning, 366 S.C. 255,
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Estoppel,” 70 Wash. L. Rev. 1019 (Oct. 1995); Note: “Breach of Marriage Promise—
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(1939); Rogers v. Atlantic Life Ins. Co., 135 S.C. 89, 133 S.E. 215 (1926); Equitable Life
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A.L.R.3d 98, citing dictum in Lewis v. Phoenix Mut. Life Ins. Co., 39 Conn. 100 (1972);



dictum in Rombach v. Piedmont & Larlington Life Ins. Co., 36 La. Ann. 233 (1883);
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N.Y. 480 (1878), where court ruled that in light of the relationship, the sibling was not
limited to receiving only that amount of the death benefit the sibling if solely a creditor
would have received (which would have been equal to the debt), but instead was entitled
to receive the entire death benefit.

[56] See Dreschler, “Insurable Interest in Brother or Sister in Life of Sibling”, 60
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Orfanos, 119 F.2d 571 (C.C.A. 10th 1941); Mutual Life Ins. Co. v. Illinois Nat’l Bank,
34 F. Supp. 206 (E.D. Mich. 1940), decree aff’d without opinion by, 126 F.2d 469
(C.C.A. 6th 1942); Aetna Life Ins. Co. v. Mason, 30 F.2d 715 (D.N.J. 1929);
Eichelberger v. Mutual Life Ins. Co., 59 F. Supp. 852 (E.D. Va. 1944), judgment aff'd per
curiam, 148 F.2d 634 (C.C.A. 4th 1944); McCullar v. Universal Underwriters Life Ins.
Co., 687 So. 2d 156 (Ala. 1996); General Motors Acceptance Corp. v. Kendrick, 274 Ala.
566, 150 So. 2d 185 (1962); Home Life Ins. Co. v. Masterson, 180 Ark. 170, 21 S.W.2d
414 (1929); Gonsalves v. Sunset Life Ins. Co., 215 F.3d 1333 (9th Cir. 2000); Jimenez v.
Protective Life Ins. Co., 8 Cal. App. 4th 528, 10 Cal. Rptr. 2d 326 (4th Dist. 1992);
Harrison v. Comm’r, 59 T.C. 578, 1973 WL 2532 (1973), recommendation regarding
acquiescence, 1973 WL 35073 (I.R.S. AOD 1973) and acg., 1973-2 C.B. 1 (applying
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App. 1982); Allen v. Home Nat’l Bank, 120 Conn. 306, 180 A. 498 (1935); Wages V.
Wages, 202 Ga. 155, 42 S.E.2d 481 (1947); Vulcan Life & Acc. Ins. Co. v. United
Banking Co., 118 Ga. App. 36, 162 S.E.2d 798 (1968); Benes v. Bankers' Life Ins. Co.,
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(IMinois law); Amick v. Butler, 111 Ind. 578, 12 N.E. 518 (1887); Rettenmaier v.
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Foundry Co., 20 Mich. App. 30, 173 N.W.2d 780 (1969); Prudential Ins. Co. of America
v. Glass, 1998 Okla. 52, 959 P.2d 586 (1998); Haberfeld v. Mayer, 256 Pa. 151, 100 A.
587 (1917); Llewelyn v. Dobson Bros., 274 S.C. 177, 262 S.E.2d 726 (1980); Hackney v.
Sharp, 178 Tenn. 310, 157 S.W.2d 827, 138 A.L.R. 1354 (1942); Dunn v. Second Nat’l
Bank, 131 Tex. 198, 113 S.W.2d 165, 115 A.L.R. 730 (Comm’n App. 1938); Jones v.
New York Life Ins. Co., 15 Utah 522, 50 P. 620 (1897).

[70] Connecticut Mut. Life Ins. Co. v. Luchs, 108 U.S. 498 (1883); see also Cooper,
“Insurable interest of partner or partnership in life of partner,” 70 A.L.R.2d 577; Tinio,
“Insurance on life of partner as partnership asset,” 56 A.L.R.3d 892; and Monaghan,
“Relative rights of surviving partner and the estate of the deceased partner in proceeds of
life insurance acquired pursuant to partnership agreement,” 83 A.L.R.2d 1347.

[71] Brammer v. Wilder, 122 Tex. 247, 57 S.W.2d 571 (1933); Rush v. Howkins, 135
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Lawyer No. 2 (2005), for a discussion of the COLI cases; see also H. Zaritsky & S.
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Gorham & Lamont/RIA 2d ed. 2005).
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Willingham v. United Ins. Co. of America, 628 So. 2d 328 (Ala. 1993) (foster parent has
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Eastland 1938) (step-parent has insurable interest in step-child, where there is evidence of



close family relationship); also see discussions in Vento, “Insurable Interest of foster
child or stepchild in life of foster or step parent, or vice versa,” 35 A.L.R.5th 781;
Renner, “Immoral relations between insured and beneficiary as affecting liability of
insurer or rights in respect of proceeds of policy,” 173 A.L.R. 716.

[75] See Liberty Nat'l Life Ins. Co. v. Weldon, 100 So. 2d 696, 704 (Ala. 1957)
(insured’s aunt must establish a “reasonable expectation of possible profit or advantage to
her from the continued life of [the niece]” in order to establish an insurable interest);
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405405 (E.D. Va. 2005), aff’d in part, vac’d in part, 440 F.3d 639, 2006 WL 538993 (4th
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states with favorable legislation regarding the insurable interest of a trust.

[79] This lack of authority was noted by the district court, but it did not appear to affect
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[80] One of the more interesting bits of testimony at trial was referred to by the Fourth
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In examining Giesinger, [Dr.] Parmelee noticed a four-to-five-inch surgical
scar on Giesinger’s abdomen, and he inquired whether Giesinger had undergone a
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patient of lying.” J.A. 379-80. He also testified, however, that he did not recall



Giesinger “in any way,” and had no recollection of his impression of Giesinger’s honesty.
J.A. 1197. Dr. Jack Shalley, a Transamerica vice-president, conceded that, based on
Parmelee’s report, “[w]ith perfect 20/20 hindsight we probably should have inquired
more fully,” but observed that “it is still an underwriting decision whether or not to
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440 F.3d at 643.
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performed and in the context of an insurance policy, the last act is delivery to the
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[83] See Md. Ins. Code § 12-207(b)(1).

[84] 2005 WL 405405 at 6.

[85] Md. Ins. Code § 12-201.

[86] Md. Ins. Code § 12-101(d).

[87] Specifically, the Maryland Insurance Code states that: (i) For individuals related
closely by blood or law, a substantial interest engendered by love and affection is an
insurable interest; and (ii) For the prospective parent of a prospective adoptive child, an
insurable interest exists in the life of the child as of the date of the earlier of a placement
for adoption (if the statutorily required consents have been given or if a decree awarding
guardianship has been granted), or an interlocutory or final decree of adoption. Md. Ins.
Code § 12-201(b)(1), 12-201(b)(2).

[88] Md. Ins. Code § 12-201(b)(1).

[89] The Court’s analysis of Maryland’s insurable interest statute and how it applied to
trusts appears to have been taken almost verbatim from Transamerica’s pleadings.

[90] 2005 WL 405405, at 5.

[91] 2005 WL 405405, at 15.

[92] 440 F.3d 639, 645-648.

[93] 440 F.3d 639, 646-648.

[94] 440 F.3d 648. The League of Life and Health Insurers of Maryland, in their amici
curiae brief, had apparently emphasized that “such a ruling could significantly impact
Maryland law and how life insurance companies transact business in Maryland.” Id.

[95] 440 F.3d at 648.

[96] Staples v. Murray, 124 Kan. 730, 262 P. 558 (1928).

[97] 124 Kan. 730, 262 P. 558.

[98] Butterworth v. Mississippi Valley Trust Co., 362 Mo. 133, 240 S.W.2d 676
(1951).

[99] The opinion does not discuss the terms of the trust, other than to state that
“[d]efendants Betty Jane Williams (nee Betty Jane Tarlton) and Leota M. Tarlton are the
principal beneficiaries of the Tarlton Trust.” 362 Mo. at 137, 240 S.W.2d at 678.

[100] The court stated:



Plaintiffs admitted during the trial, and the facts above fully support such
admission, that Tarlton had an insurable interest in the life of Mr. Butterworth at the date
the policy was converted and when it was assigned to Tarlton. It is uniformly held that a
creditor has an insurable interest in the life of his debtor. 44 C.J.S., Insurance, § 208, p.
909, Dieterle v. Standard Life Insurance Company, Mo.App., 119 S.W.2d 440, Long v.
Montgomery, Mo.App., 22 S.W.2d 206. Any pecuniary interest in the continued life of
another is an insurable interest. Baker v. Keet-Rountree Dry Goods Company, 318 Mo.
969, 2 S.W.2d 733, 3 S.W.2d 1003. The facts of this case show that Tarlton, from about
1925 until Tarlton’s death in 1943, had an insurable interest in Butterworth’s life for
another reason as well. The business relationships of the two men were interlocked and
intertwined and this record shows that for their mutual prosperity, they were mutually
dependent upon each other. We will neither labor nor restate the facts set out above.
Those facts speak for themselves. The business relationships of the two, their dependency
upon each other, gave Tarlton a full insurable interest in the life of Butterworth.
Generally, any reasonable expectation of pecuniary benefit to one person from the
continued life of another creates an insurable interest. Baker v. Keet-Rountree Dry Goods
Company, supra, Alexander v. Griffith Brokerage Company, 228 Mo.App. 773, 73
S.W.2d 418, and cases cited, Connecticut Mutual Life Ins. Co. v. Schaefer, 94 U.S. 457,
460, 24 L.Ed. 251, 44 C.J.S., Insurance, 8 203, page 903. Authorities could be multiplied.
There can be no possible question that Tarlton had an insurable interest in Butterworth’s
life when policy number 524,437 was issued, when it was thereafter assigned to Tarlton,
and thereafter so long as Tarlton lived.

362 Mo. at 139-140, 240 S.W.2d at 680.

[101] 240 S.W.2d at 683.

[102] 240 S.W.2d at 682.

[103] Mickelberry’s Food Prod. Co. v. Haeussermann, 247 S.W.2d 731 (Sup. Ct. Mo.
1952).

[104] 247 S.W.2d at 734.

[105] 247 S.W.2d at 737.

[106] See 247 S.W.2d at 737.

[107] 247 S.W.2d at 738.

[108] In re LeBlanc, 217 B.R. 675 (Bankr. D. Mass. 1998).

[109] 217 B.R. at 367.

[110] Mass. Gen. Laws, ch. 175, §125 (Law. Co-op. 1987). The court noted that one
could view the state exemption as protecting only life insurance death benefits, and not
the cash surrender value of the policy. See In re Monahan, 171 B.R. 710, 717-719
(Bankr. D.N.H. 1994). The Supreme Judicial Court of Massachusetts, however, had
already adopted a contrary view. Rosenberg v. Robbins, 289 Mass. 402, 194 N.E. 291
(1935).

[111] 217 B.R. at 369.

[112] Caso v. First Colony Life Ins. Co., 2003 WL 21019625 (Cal. App. 4th Dist.
2003).

[113] Interestingly, the insured was the only one of the three partners who actually
bought insurance. One partner (Richard Caso) was turned down for medical reasons and
another partner (Himmet Dajee) never applied, because he thought that his own health



problems would result in either a rejection of his application of an exorbitant premium.
2003 WL 21019625 at Y2.

[114] Cal. Ins. Code § 10110.1(a).

[115] Cal. Ins. Code §§ 10110.1(d), 10110.1(e).

[116] 2003 WL 21019625 at 5.

[117] Two federal courts, applying Texas law, obliquely addressed the question of how
the insurable interest of a trust is determined, in cases involving the establishment of
corporate-owned life insurance arrangements on rank-and-file employees. The courts in
Mayo v. Hartford Life Ins. Co., 220 F. Supp. 2d 794 (S.D. Tex. 2002), aff’d, 354 F.3d
400 (5th Cir. 2004) held that Wal-Mart, Inc. had no insurable interest in the lives of its
rank-and-file employees. Wal-Mart entered into an arrangement under which it bought,
through a trust it created and controlled, life insurance policies on thousands of its rank-
and-file employees. The district court held that Wal-Mart had no insurable interest in the
lives of its rank-and-file employees, without ever discussing whether the trust required its
own separate insurable interest. The district court did note, however that:

[t]he Trust was named the beneficiary and owner of all these policies. The
Wal-Mart Trust was established for the sole benefit of Wal-Mart and Wal-Mart
completely controlled the Trust’s affairs.

In a footnote, the court further stated:

It is noted that Wal-Mart, the company, is not named beneficiary of the COLI
policies; rather it is the Trust that holds that designation with Wal-Mart as beneficiary of
the Trust. For the purposes of the motions addressed here, the Court will ignore this
distinction.

220 F. Supp. 2d 794 at note 19. Both of these quotes suggest that the district court
viewed the trust as Wal-Mart’s alter ego, though it is unclear whether this principle
would extend to trusts that were not subject to the grantor’s plenary control. This
precedent, therefore, is far from useful.

[118] 18 Del. Code § 2704(a); Ga. Code 8§ 33-24-3; Md. Ins. Code § 12-201(a); Va.
Code 8§ 38.2-301(A); S.D. Codified Laws § 5 8-10-3; and Wash. Rev. Code 8§
48.18.030(1).

[119] 18 Del. Code § 2704(c)(5).

[120] The current Delaware insurable interest rule for trusts was enacted in 1998. 71
Del. Laws, c. 239, 8§ 2. The provision it re-placed, which appears to have been enacted in
1994, stated, in applicable part, that:

[t]he trustee of a trust established by an individual has an insurable interest
in the life of that individual and the same insurable interest in the life of any other person
as does the individual. . . .

69 Del. Laws, c. 462, 88§ 1-3.
[121] Section 677(a)(3). The literal wording of the Code would appears to render the
grantor the owner of the entire trust. Several early cases stated that the grantor owns only



the amount of trust income used to pay the premiums, rather than owning all trust income
that could have been so used. Weil v. Comm’r, 3 T.C. 579 (1944), acq. 1944 C.B. 29
(grantor taxed only to extent of income used); Iversen v. Comm’r, 3 T.C. 756 (1944)
(same); Rand v. Comm’r, 40 B.T.A. 233 (1939), acq. 1939-2 C.B. 30, aff’d, 116 F.2d 929
(8th Cir. 1940), cert. denied, 313 U.S. 594 (1941) (same). Other early cases also stated
that if the trust used principal, loan proceeds, or other sources of funds to pay the
premiums, trust income has not been used to pay premiums and the grantor has nothing
on which to be taxed. Compare Chandler v. Comm'r, 41 B.T.A. 165 (1940), affd
without discussion on this point, 119 F.2d 623 (3d Cir. 1941) (grantor not taxable when
trustee used nontaxable insurance dividends and principal contributions to pay premiums)
with Rieck v. Comm'r, 118 F.2d 110 (3d Cir. 1941) (grantor taxed when beneficiaries
lent money to trust to pay premiums, and trustee then distributed trust income to
beneficiaries).

Also, the Tax Court has held that the literal wording of the Code may not be
enough, and that the mere possibility that the trust could buy insurance policies and pay
the premiums is not enough to create a grantor trust. Corning v. Comm'r, 104 F.2d 329
(6th Cir. 1939) (trust owned no policies, so grantor not taxed on any income). These
cases predate the 1954 and 1969 changes in Section 677 and the current “portion”
regulations under Section 671, but one might view them as consistent with the present
concept of ownership of a “portion” of a trust, and with the regulations under Section 677
regarding ownership only of the trust income. Nonetheless, one must note that these
were interpretations of statutory language that differs from the current, and it may be
argued convincingly that a more expansive reading of the phrase “may be applied to the
payment of premiums” results from the 1954 recodification and rewriting, and that a trust
is a grantor trust if it allows the trustee to buy life insurance on the life of the grantor or
the grantor’s spouse, even if no policy is held currently. See Gopman, “The Income Tax
Consequences of an Irrevocable Life Insurance Trust,” 22 Tax Mngm’t Est., Gifts, and
Tr. J. at 215 (Sept. 11, 1997).

See also PLR 8839008, in which the grantors created two irrevocable trusts for their
children’s benefit. Each instrument stated that trust income “shall not be applied toward
the payment of insurance premiums for policies on the life of any contributor to Trust.”
Five years after creating the trusts, the trustees bought a survivorship policy on the
grantors’ lives, paying the premiums with a single 1987 payment. The IRS ruled that the
premium payment in 1987 caused the trust to be a grantor trust for that year, to the extent
of the income actually so used (all of it). The IRS noted that Section 677(a)(3) speaks in
terms of the grantor owning any trust income paid or applied to the payment of life
insurance premiums. The violation of the trust instrument meant that the trustees were
using trust principal to pay the premiums, for trust accounting purposes, but for tax
purposes they were still using trust income. Thus, the IRS held that the trusts were
grantor trusts, despite the lack of trustee authority to make the payments.

[122] Section 677(a)(1).

[123] Sections 674(b), 674(c).

[124] On the grantor trust rules generally, see, e.g., Danforth, Lane & Zaritsky, Federal
Income Taxation of Estates and Trusts, chs. 7-13 (Warren, Gorham & Lamont/RIA



Group, 3rd ed.); Ferguson, Freeland & Ascher, Federal Income Taxation of Estates,
Trusts & Beneficiaries, ch. 10 (Aspen, 3d ed.); and T.M. 858-2nd, Zaritsky, Grantor
Trusts: Sections 671-679.

[125] See also Danforth, Lane & Zaritsky, Federal Income Taxation of Estates and
Trusts at § 12.05 (Warren, Gorham & Lamont/

RIA Group, 3rd ed.).

[126] The trust in Chawla would not have had an insurable interest in the life of the
insured under this rule, because the insured was the only trust beneficiary who had an
insurable interest in his life.

[127] 18 Del. Code 88 2704(c)(1), 2704(c)(2).

[128] This would seem particularly likely in a state like Delaware, that has repealed its
rule against perpetuities, and encourages the creation of perpetual trusts. See Blanton &
Balakrishna, “Dynasty Trusts and Life Insurance: New Opportunities for Leverage,” 30
Est. Plan. 407 (Aug. 2003); McCaffery, Yoshitake & Davidson, “The Advantages of
Creating Out-of-State Trusts,” 28 L.A. Law. 19 (Sept. 2005); Nenno, “Dynasty Trusts
From the Client’s Perspective,” 33 U. Miami Est. Plan. Inst. ch. 13 (1999). See also an
interesting commentary on the trend of states to change property law to attract trust
business, in Orth, “*The Race to the Bottom’: Competition in the Law of Property,” 9
Green Bag 47 (Autumn, 2005).

[129] 2006 Ga. Act 834 (H.B. 1484).

[130] Ga. Code § 33-24-3(c).

[131] 24-A Me. Rev. Stat. § 2404(1).

[132] 24-A Me. Rev. Stat. § 2402(3)(E) added by Laws 1991, c.548.

[133] Md. Ins. Code 812-201(b)(6), enacted by Maryland House Bill No. 271,
Maryland 421st Session of the General Assembly (2006). Section 3 of the enactment
states: “[t]hat this Act shall take effect June 1, 2006.” It is not clear how this will apply to
insurance policies already owned by a trust on that date, because Maryland law tests an
insurable interest on the date the policy is acquired, and the 2006 statutory amendment
contains no statement suggesting an intention that it be retroactively applied. On the
presumption against retroactivity, see State v. Norwood, 12 Md. 195, 206 (1858) (“It is
true, as a general rule, that when the interpretation of a statute is doubtful, in respect to
pre-existing contracts, it will be construed as operating prospectively. But when the
language of the statute clearly indicates an intention that it shall have a retroactive effect,
it must be so applied.”)

[134] Thus, like the Delaware statute, the Maryland statute would not appear to create
an insurable interest in the trust in Chawla, because although the grantor was the insured,
the proceeds would not be held primarily for the benefit of beneficiaries who had an
insurable interest in the grantor’s life.

[135] Va. Code § 38.2-301(B)(5). The statute expressly does not apply to domestic or
foreign business trusts. This provision was added by Acts 2005, ch. 698, and is effective
July 1, 2005. Because the law tests an insurable interest when the policy is procured,
however, this statute may not apply to policies already owned by a trustee on July 1,
2005.

[136] The Virginia statute would certainly have created an insurable interest in the
trust in Chawla, because the grantor of the trust was the insured. It also would have



created an insurable interest in that trust because one of the beneficiaries was the insured,
who had an insurable interest in his own life.

[137] This was added by 2006 South Dakota Laws Ch. 251 (SB 69). The Act states
that it is “effective retroactively to November 2, 1889.”

[138] The South Dakota statute would have created an insurable interest in the trust in
Chawla, because the grantor of the trust was the insured. It also would not have created
an insurable interest in that trust merely because one of the beneficiaries was the insured,
because the insured would not share in the benefit of the proceeds of the policy, and the
beneficiary who would receive that benefit had no insurable interest in the insured’s life.

[139] Wash. Rev. Code § 48.18.030(3)(c).

[140] The trust in Chawla would have had an insurable interest under the Washington
statute, because the insured was one of the trust beneficiaries. The Washington statute
appears not to deprive the trustee of this interest, even though the insured would not be a
beneficiary when the trust received the policy death benefits.

[141] See L. Russ & T. Segalla, Couch on Insurance (3d ed.), which discusses the
insurable interest rule at §8 36.77 to 36.88.

[142] Nonetheless, one may wish to have the trust instrument construed under the law
of the same state as that governing the life insurance policy, for consistency, if for no
other reason. On how to determine the controlling state law, see Engelhardt & Hayes,
“Choice of Situs for Itinerant Trustees and Peripatetic Beneficiaries,” SL003 ALI-ABA
Course of Study 395 (July 21-22, 2005); McCaffery, Yoshitake & Davidson, “The
Advantages of Creating Out-of-State Trusts,” 28 L.A. Law. 19 (Sept. 2005); Nenno,
“Dynasty Trusts From the Client’s Perspective,” 33 U. Miami Est. Plan. Inst. ch. 13
(1999).

[143] See, e.g., Boisvert v. Boisvert, 94 N.H. 357, 53 A.2d 515 (1947), overruled on
other grounds, Thompson v. Thompson, 105 N.H. 86, 193 A.2d 439 (1963); Reger v.
National Ass'n of Bedding Mfrs. Group Ins. Trust Fund, 372 N.Y.S.2d 97 (N.Y. Sup.
1975); see also, L. Russ & T. Segalla, Couch on Insurance § 24.21 (3d ed.).

[144] See, e.g., Tex. Ins. Code § 21.42 (Texas law will govern any contract of
insurance payable to any citizen or inhabitant of the state by an insurer doing business in
Texas, if contracts are made in course of the company’s Texas business); S.D. Cent. Code
8 53-1-4 (insurance contract is to be interpreted according to the law and usage of the
place where it is to be performed or, if it does not indicate a place of performance,
according to the law and usage of the place where it is made); see also statutes and cases
discussed in L. Russ & T. Segalla, Couch on Insurance § 24.20 (3d ed.).

[145] See, e.g., J.C. Penney Life Ins. Co. v. Pilosi, 393 F.3d 396 (3rd Cir. 2004)
(Pennsylvania law); Hicks v. American Heritage Life Ins. Co., 332 F. Supp. 2d 1193
(W.D. Ark. 2004); Gray v. Penn. Mutual Life Ins. Co., 126 N.E.2d 409 (lll. App. 1955);
Bjork v. Dairyland Ins. Co., 174 N.W.2d 379 (lowa 1970); Cooper v. Berkshire Life Ins.
Co., 810 A.2d 1045 (Md. Spec. App. 2002); Jacobus v. Massachusetts Mut. Life Ins. Co.,
91 F. Supp. 674 (W.D.N.Y. 1950); Fortune Ins. Co. v. Owens, 512 S.E.2d 487 (N.C.
App. 1999); Ofield v. National Ben. Life Ins. Co., 293 S.W. 271 (Tx. Ct. App. 1927); see
also L. Russ & T. Segalla, Couch on Insurance § 24.4 (3d ed.).

[146] See, e.g., J.C. Penney Life Ins. Co. v. Pilosi, 393 F.3d 396 (3rd Cir. 2004)
(Pennsylvania law; last act is usually delivery of policy to the insured and payment of
premium by the insured); In re New England Mut. Life Ins. Co. Sales Practices



Litigation, 236 F. Supp. 2d 69 (D. Mass. 2002) (same); Cooper v. Berkshire Life Ins. Co.,
810 A.2d 1045 (Md. Spec. App. 2002) (same); Roy v. Northwestern Nat’l Life Ins. Co.,
974 F. Supp. 508 (D. Md. 1997) (same); Mayo v. Hartford Life Ins. Co., 220 F. Supp. 2d
714 (S.D. Tex. 2002) (contract stated that premiums must be paid at insurer’s home
office, rendering that the place of the contract); Twin City Fire Ins. Co. v. Colonial Life
& Acc. Ins. Co., 124 F. Supp. 2d 1243 (M.D. Ala. 2000) (contract is made where last act
occurs, which is receipt and acceptance of insurance policy); American Family Life
Assur. Co. v. U.S. Fire Co., 885 F.2d 826 (11th Cir. 1989) (Georgia law; contract is made
where policy is delivered); Wilmington Trust Co. v. Mutual Life Ins. Co., 177 F.2d 404
(3rd Cir. 1949) (Delaware law; same); Lazar v. Metropolitan Life Ins. Co., 290 F. Supp.
179 (D. Conn. 1968) (policy negotiated and delivered in Connecticut governed by
Connecticut law); see also L. Russ & T. Segalla, Couch on Insurance § 24.20 (3d ed.).

[147] See, e.g., Aetna Life Ins. Co. v. Patton, 176 F. Supp. 368 (S.D. Ill. 1959);
Mickelberry’s Foods Products Co. v. Haeussermann, 247 S.W.2d 731 (Mo. 1952); Finnie
v. Walker, 257 F. 698 (2nd Cir. 1919) (N.Y. law); Garrison v. Garrison, 151 N.Y.S.2d
341 (App. Div. 1951); Hota v. Camaj, 750 N.Y.S.2d 119 (App. Div. 2002); Thompson v.
Pilot Life Ins. Co., 67 S.E.2d 444 (N.C. 1951); Chapman v. Scott, 109 S.E.2d 1 (S.C.
1959); Grigsby v. Russell, 222 U.S. 149 (1911) (Tennessee law); In re Butcher, 72 B.R.
240 (Bankr. E.D. Tenn. 1987); Albrent v. Spencer, 81 N.W.2d 555 (Wis. 1957); see also
Dreschler, “Validity of assignment of life insurance policy to one who has no insurable
interest in insured,” 30 A.L.R.2d 1310; L. Russ & T. Segalla, Couch on Insurance §
36.88 (3d ed.).

There appear to be at least three states, Kansas, Kentucky, and Texas, in which a
contract purchased by the insured and then assigned to one who lacks an insurable
interest is void, without regard to good faith, the intentions of the parties or who pays the
premiums. See Thomas v. Connecticut Mutual Life Ins. Co., 124 Kan. 159, 257 P. 727
(1927); Hess’s Administrator v. Segenfelter, 127 Ky. 348, 105 S.W. 476 (1907); Newton
v. Hicks” Adm’r, 282 Ky. 226, 138 S.W.2d 329 (1940); Shaw v. M. Livingston & Co.,
293 Ky. 575, 169 S.W.2d 612 (1943); Griffin v. McCoach, 123 F.2d 550 (5th Cir. 1951)
(Texas law), cert. den., 316 U.S. 683 (1952), reh. den., 316 U.S. 713 (1942); Moody V.
Empire Life Ins. Co. of America, 570 S.W.2d 450 (Tex. App. 1978); see also Dreschler,
“Validity of assignment of life insurance policy to one who has no insurable interest in
insured,” 30 A.L.R.2d 1310, and L. Russ & T. Segalla, Couch on Insurance 8§ 36.79 to
36.80 (3d ed.).

[148] See, e.g., Page v. Metropolitan Life Ins. Co, 98 Ark. 340, 135 S.W. 911 (1911)
(assignment one year after acquisition of policy suggests gambling transaction); Bankers
Reserve Life Co. v. Matthews, 39 F.2d 528 (8th Cir. 1930) (Arkansas law) (jury could
validly conclude that assignment one month after acquisition was not a wagering
activity); Rylander v. Allen, 125 Ga. 206, 53 S.E. 1032 (1906) (assignment only a few
months after acquisition did not show that policy was void as wagering); Oleska v. Kotur,
113 Ind. App. 428, 48 N.E.2d 88 (1943) (assignment a few weeks after issuance did not
prove that the policy was invalid as wagering); Rahders, Merritt & Hagler v. People’s
Bank, 113 Minn. 496, 130 N.W. 16 (1911) (seven years between purchase and
assignment indicated that insured procured policy); Carnes v. Franklin Life Ins. Co., 81
F.2d 800 (5th Cir. 1936) (Mississippi law) (15 years between purchase and assignment of



policy indicated that insured procured policy); Butterworth v. Mississippi Valley Trust
Co., 362 Mo. 133, 240 S.W.2d 676 (1951) (assignment six weeks after insured acquired
the policy, and second assignment one year later, suggested that transaction was
wagering); Steinback v. Diepenbrock, 158 N.Y. 24, 52 N.E. 662 (1899) (five years of
ownership and paying premiums before assignment indicated that insured owned policy);
Travelers Life Ins. Co. v. Reiziz, 13 F. Supp. 819 (E.D.N.Y. 1935) (assignment shortly
after purchase of policy did not establish that assignee actually procured policy); Lyman
v. Jacobsen, 128 Or. 567, 275 P. 612 (1929) (two years between insured’s acquisition of
policy and assignment sufficient to indicate that insured procured policy). Even where
the period of assignment is less than one week, however, a court may find that the
assignee had nothing to do with procuring the contract and that it is not invalid. See
Lawrence v. Travelers’ Ins. Co., 6 F. Supp. 428 (E.D. Pa. 1934) (assignment six days
after acquiring policy is not invalid); Fitzgerald v. Rawlings, 114 Md. 470, 79 A. 915
(1911) (assignment five days after acquiring policy is not invalid).

[149] As examples of cases stressing the insured’s payment of premiums as indicative
of the fact that the insured actually procured the policy, see Warburton v. John Hancock
Mutual Life Ins. Co., 30 Del. Co. 279 (Pa. Comm. PIl. 1941); Amick v. Butler, 111 Ind.
578, 12 N.E. 518 (1887); Milner v. Bowman, 119 Ind. 448, 21 N.E. 1094 (1889); Davis
v. Brown, 159 Ind. 644, 65 N.E. 908 (1903); King v. Cram, 185 Mass. 103, 69 N.E. 1049
(1904); McFarland v. Creath, 35 Mo. App. 112 (1889); Valton v. National Fund Life
Assur. Co., 20 N.Y. 32 (1859); Exkel v. Renner, 41 Ohio St. 232 (1884); Lawrence V.
Travelers’ Ins. Co., 6 F. Supp. 428 (E.D. Pa. 1934); Clark’s Adm’r v. Allen, 11 R.1. 439
(1877); Harrison v. Northwestern Mut. Life Ins. Co., 78 Vt. 473, 63 A. 321 (1906). For
examples of cases stressing the assignee’s payment of premiums as indicative of the fact
that the assignee, rather than the insured, actually procured the policy, see Prudential Ins.
Co. v. Williams, 113 Ark. 373, 168 S.W. 1114 (1914); Cisna v. Sheibley, 88 Ill. App. 385
(1900); Grey v. Penn Mut. Life Ins. Co., 126 N.E.2d 409 (1ll. App. 1955); Franklin Life
Ins. Co. v. Hazzard, 41 Ind. 116 (1872); Franklin Life Ins. Co. v. Shefton, 53 Ind. 380
(1876); Davis v. Brown, 159 Ind. 644, 65 N.E. 908 (1903); Webber v. Western and
Southern Life Ins. Co., 220 S.W.2d 584 (Ky. 1949); Prudential Ins. Co. v. Liersch, 122
Mich. 436, 81 N.W. 258 (1899); Locke v. Bowman, 168 Mo. App. 121, 151 S.W. 468
(1912); Schneider v. Kohler, 201 S.W.2d 499 (Mo. App. 1947); Hinton v. Mutual
Reserve Fund Life Assoc., 135 N.C. 314, 47 S.E. 474 (1904); Werenzinski v. Prudential
Ins. Co. of America, 14 A.2d 279 (Pa. 1940); Aetna Life Ins. Co. v. Hooker, 62 F.2d 805
(6th Cir. 1933) (Tennessee law).

But see the following cases in which the assignee paid all or most of the premiums,
and the assignment was still held valid: Bankers Reserve Life Co. v. Matthews, 39 F.2d
528 (8th Cir. 1930) (Arkansas law); Ancient Order, U.W. v. Brown, 112 Ga. 545, 37 S.E.
890 (Ga. 1901); Bray v. Malcolm, 194 Ga. 593, 22 S.E.2d 126 (1942); Johnson v. Van
Epps, 14 HlI. App. 201, aff’d, 110 Ill. 551 (1884); Oleska v. Kotur, 113 Ind. App. 428, 48
N.E.2d 88 (1943); Rittler v. Smith, 70 Md. 261, 16 A. 890 (1889); Clogg v. McDaniel, 89
Md. 416, 43 A. 795 (1899); Prudential Ins. Co. v. Liersch, 122 Mich. 436, 81 N.W. 258
(1899); Strode v. Meyer Bros. Drug Co., 101 Mo. App. 627, 74 S.W. 379 (1903);
Chamberlain v. Butler, 61 Neb. 730, 86 N.W. 481 (1901); Mechanics Nat’l Bank v.
Comins, 72 N.H. 12, 55 A. 191 (1903); Prudential Ins. Co. v. Corriveau, 86 N.H. 326,



168 A. 569 (1933); Meyers v. Schumann, 54 N.J. Eq. 414, 34 A. 1066 (1896); Steinback
v. Diepenbrock, 158 N.Y. 24, 52 N.E. 662 (1899); Johnson v. Mutual Benefit Life Ins.
Co., 157 N.C. 106, 72 S.E. 847 (1911); Keckley v. Coshocton Glass Co., 86 Ohio St. 213,
99 N.E. 299 (1912); Lyman v. Jacobson, 128 Or. 567, 275 P. 612 (1929).

[150] For examples of cases holding that the assignment was valid, at least partially
because the assignee paid full and adequate consideration for the policy, see Bankers
Reserve Life Co. v. Matthews, 39 F.2d 528 (8th Cir. 1930) (Arkansas law); Fitzpatrick v.
Hartford Life & Annuity Ins. Co., 56 Conn. 116, 13 A. 673, 17 A. 411 (1888); Bray v.
Malcolm, 194 Ga. 593, 22 S.E.2d 126 (1942); Hawley v. Aetna Life Ins. Co., 291 Ill. 28,
125 N.E. 707 (1919); Nye v. Grand Lodge, A.O.U.W., 9 Ind. App. 131, 36 N.E. 429
(1893); Aetna Life Ins. Co. v. Kimball, 119 Me. 571, 112 A. 708 (1921); Lee v. Equitable
Life Assurance Soc’y, 195 Mo. App. 40, 189 S.W. 1195 (1916); Chamberlain v. Butler,
61 Neb. 730, 86 N.W. 481 (1901); Givens v. Veeder, 9 N.M. 256, 50 P. 316 (1897);
Steinback v. Diepenbrock, 158 N.Y. 24, 52 N.E. 662 (1899); Johnson v. Mutual Benefit
Life Ins. Co., 157 N.C. 106, 72 S.E. 847 (1911); Brett v. Warnick, 40 Or. 511, 75 P. 1061
(1904); Strike v. Wisconsin Odd Fellows Mutual Life Ins. Co., 95 Wisc. 583, 70 N.W.
819 (1897). For examples of cases holding that assignments were invalid, at least
partially because the assignee paid inadequate consideration for the policy, see also
Franklin Life Ins. Co. v. Hazzard, 41 Ind. 116 (1872); Hays v. Lapeyre, 48 La. Ann. 749,
19 So. 821 (1896); Heusner v. Mutual Life Ins. Co., 47 Mo. App. 336 (1891); Mutual
Life Ins. Co. v. Richards, 99 Mo. App. 88, 72 S.W. 487 (1903); Finnie v. Walker, 257 F.
698 (2d Cir. 1919) (New York law).

[151] See Matlock v. Bledsoe, 77 Ark. 60, 90 S.W. 848 (1905); Rylander v. Allen, 125
Ga. 206, 53 S.E. 1032 (1906); King v. Cram, 185 Mass. 103, 69 N.E. 1049 (1904);
Brockway v. Mutual Benefit Life Ins. Co., 9 F. 249 (Cir. Ct. 2nd 1881) (Pennsylvania
law).

[152] One victimless crime that has been legislatively addressed, for example, is the
law against polygamy. So long as the spouses were of age and capable of making a
decision to marry someone who is married already, with full knowledge of the prior
marriages, it can be argued that there is no victim in this crime. It is against the public
mores of the country, however, and has been outlawed. This is uncomfortably close to
the instance where an insured knows of the risks of selling his or her insurability and
decides to go ahead.
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