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Bankruptcy Court Rejects Out-ofState Domestic Asset Protection Trusts
By Howard M. Zaritsky
Thirteen states have adopted statutes expressly authorizing
the creation of self-settled spendthrift trusts that will protect the
grantor's assets from the claims of his or her creditors.
See Alaska Stat. §§ 34.40.010 to 34.40.130; Del. Code Ann. 12
§§ 3570 to 3576; Haw. Rev. Stat.§§ 5540-1to5540-12; Mo.
Rev. Stat.§§ 456.5-505; Nev. Rev. Stat.§§ 166.010 to 166.170;
N.H. Rev. Stat. Ann.§ 564-0:1-18; Ohio Rev. Code Ann.§§
5816.01 to 5816.14; R.I. Gen. Laws§§ 18-9.2-1 to 18-9.2-7;
S.D. Cod. Laws§§ 55-16-1to55-16-17; Tenn. Code Ann.§ 3516-101; Utah Code Ann.§ 25-6-14; Va. Code Ann.§ 55-545.05,
55-545.03:2, 55-545.03:3; Wyo. Stat. Ann.§§ 4-1-505, 4-10-510
to 4-10-523. It seems clear that, apart from certain federal
bankruptcy situations, these trusts will be respected as valid
spendthrift trusts by the courts of the state under whose laws they
are created. Questions remain, however, about the efficacy of a
self-settled spendthrift trust created, under the laws of a state that
affords such trusts protection, by a resident of a state that
expressly disapproves of the use of such trusts. In In re Huber
v. Huber,_ B.R. _, (Bankr. W.D. Wash, May 17, 2013) (2013
Westlaw 2154218), a U.S. district court applied the law of the
state in which the grantor and his creditors resided (Washington)
and refused to apply the law of the state under whose law a selfsettled spendthrift trust was created (Alaska), permitting a
trustee in bankruptcy to set aside transfers made to the trust as
both actually and constructively fraudulent. This case may have
far-reaching implications in the area ofasset protection planning.
l

Background. The debtor in this suit was a real
estate developer and manager and a lifelong resident
of Washington State. When the debtor realized that
many of his real estate projects were about to fail and
be foreclosed upon, that he would become personally
liable as guarantor on several loans, and that he would
be sued, he transferred substantially all of his assets to
an irrevocable Alaska trust for his own benefit and
that of his descendants and stepchildren.

The trust was prepared by a Washington attorney
and stated that Alaska law would apply for aU
purposes. An Alaska corporation was named as a
trustee. The debtor created the trust for both estate
planning purposes and to protect at least part of his
assets from the claims of his creditors. The trust was
funded with interests in an Alaska limited liability
company established for that purpose, to which the
debtor transferred substantially all of his assets, most
of which was real property situated in Washington.
The only other asset transferred to the trust was a
$10,000 certificate of deposit situated in Alaska.
The debtor did not expressly retain the right to
direct how or if distributions were to be made from
the trust, but substantially all of his requests for
distributions were granted - there was a record of
only one refusal. The only party to review the
requests was the debtor's son, with whom the debtor
was in business.

The debtor filed for chapter 11 bankruptcy
protection. The trustee in bankruptcy moved for
summary judgment that the transfers to the trust were
void under applicable state law and should be set
aside for purposes of the bankruptcy action. The
trustee contended that the trust was invalid under
Washington State law and federal bankruptcy law and
that its treatment under Alaska law was immaterial.
The bankruptcy judge (Judge Snyder) for the
Western District of Washington granted a summary
judgment to the trustee, finding that the trust did not
protect its assets from the claims of the debtor's
creditors and should be set aside. The court reached
that conclusion on three separate bases.
Conflict ofLaws. The court first held that the trust
was not protected from the claims of the settlor's
creditors by the provisions of Alaska law. Alaska law
expressly recognizes the validity of self-settled asset
. protection trusts, but Washington law expressly
rejects the use of self-settled spendthrift trusts to
protect a grantor's assets from the claims of his or her
creditors. Compare Alaska Stat. § 34.40.110 with
Rev. Codes of Wash.§ 19.36.020.

The court stated that the conflict between the laws
of the two states must be settled under federal choice
of law rules, rather than state choice of law rules.
Citing Jn re Lindsay, 59 F.3d 942 (9th Cir.1995). The
Ninth Circuit, to which the case would be appealable,
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applies the choice of law rules set forth in
RESTATEMENT (SECOND) OF CONFLICT OF LAWS,
which provides that a statement in the governing
instrument for an inter vivos trust of personal
property, declaring that the validity of the trust will be
controlled by the law of a specific state, is followed
only if both the state declared in the instrument as
controlling has a substantial relation to the trust and
the application of its local law does not violate a
strong public policy of the state with which the trust
has its most significant relationship. RESTATEMENT
(SECOND) OF CONFLICT OF LAWS§ 270 (1971); In re
Vortex Fishing Sys., Inc., 277 F.3d 1057 (9th Cir.
2002).
The Restatement also provides that a state has a
substantial relation to a trust if:

·~

l.

the grantor designated it as the state in which
the trust is to be administered;

2.

it is the trustee's place ofbusiness or domicile
at the time of the trust's creation;

3.

it is the trust assets' location at the time of the
trust's creation;

4.

it is the grantor's domicile at the time of the
trust's creation; or

5.

it is the beneficiaries' domicile at the time of
the trust's creation.

RESTATEMENT (SECOND) OF CONFLICT OF LAWS §
270, comment b ( 1971 ).
Alaska law would apply, therefore, only if Alaska
had a substantial relation to the trust.
Citing
RESTATEMENT (SECOND) CONFLICT OF LAWS §
270(a); In re Zukerkom, 484 B.R. 182 (9th Cir. BAP
2012). When this trust was created, neither the debtor
nor the beneficiaries were domiciled in Alaska, and
the trust assets were not located in Alaska. The trust's
only connections with Alaska were the location of the

trustee, the administration of the trust, and a small
portion of the trust assets.
On the other hand, when the trust was created, the
debtor and the trust beneficiaries resided in
Washington, the trust assets (other than the certificate
of deposit) were transferred from Washington, the
debtor's creditors were located in Washington, and
the drafting attorney was located in Washington.
When the trust was created, therefore, Alaska had
only a minimal relation to the trust, and Washington
had a substantial relation to the trust.
Washington had a strong public policy against selfsettled asset protection trusts; its statutes declare them
void against both existing and future creditors. Rev.
Codes of Washington § 19 .36.020; Carroll v. Carroll,
138 P.2d 653 (1943); In re Mastro, 465 B.R. 576
(Bankr. W.D. Wash. 2011). Therefore, because the
trust was a self-settled trust, the debtor's transfers of
assets to the trust were void, and the trustee was
entitled to summary judgment voiding the transfers.

Trust Fails Under Two Sections of Bankruptcy
Code. The court then held that the transfers to the
trust were fraudulent and voidable under the
Section 548(e)( l) of the
Bankruptcy Code.
Bankruptcy Code states that the trustee in bankruptcy
may avoid any transfer to a self-settled trust or similar
device made by the debtor on or within 10 years
before the bankruptcy petition, if the debtor is a
beneficiary of such trust or device and made the
transfer with actual intent to hinder, delay, or defraud
any entity to which the debtor was or became
indebted, on or after the date that such transfer was
made. 11 U.S.C. § 548(e)(l). The parties conceded
all of the elements required by section 548(e)(l),
except for the "actual intent to hinder, delay, or
defraud .... "
The bankruptcy trustee contended that the

oveiwhelming evidence established the debtor's intent
to hinder, delay, or defraud creditors, but the debtor
argued that his intent remained an issue of material
fact for which summary judgment was inappropriate.
The court held that the evidence submitted by the
bankruptcy trustee established that:
l.

2.

3.
4.

5.

following eleven factors, or badges of fraud:
I.

The transfer or obligation was to an insider;

2.

The debtor retained possession or control of
the property transferred after the transfer;

3.

The transfer or obligation was disclosed or
concealed;

4.

the debtor transferred all or substantially all of
his property into the trust;

Before the transfer was made or obligation
was incurred, the debtor had been sued or
threatened with suit;

5.

the debtor had substantial indebtedness when
he transferred assets to the trust;

The transfer was of substantially all the
debtor's assets;

6.

The debtor absconded;

7.

The debtor removed or concealed assets;

8.

The value of the consideration received by the
debtor was reasonably equivalent to the value
of the asset transferred or the amount of the
obligation incurred;

there was, at the time the debtor transferred
his assets into the trust, threatened litigation
against him;

there was a special relationship, as the debtor
was both the grantor and a beneficiary of the
trust; and
the debtor effectively retained the property
transferred into the trust.

The court held, therefore, that the bankruptcy had
established that five badges of fraud existed in this
case, which supported an inference of actual
fraudulent intent to hinder, delay, or defraud his
current or future creditors. The court granted the
bankruptcy trustee summary judgment on this claim
as a matter oflaw.
The court also noted that the Bankruptcy Code also
gives the bankruptcy trustee authority to avoid
fraudulent transfers under state law and that the
Washington Uniform Fraudulent Transfer Act
classifies a transfer as fraudulent if the debtor acts
with actual intent to hinder, delay, or defraud a
creditor, or transfers"[w ]ithout receiving a reasonably
equivalent value in exchange for the transfer or
obligation." 11 U.S.C. § 544(b)(l); and Rev. Codes
of Wash. § 19.40.041(a). In determining whether
actual intent exists, a court may consider the

9.

-

The debtor was insolvent or became insolvent
shortly after the transfer was made or the
obligation was incurred;

I 0. The transfer occurred shortly before or shortly
after a substantial debt was incurred; and

11. The debtor transferred the essential assets of
the business to a lienor who transferred the
assets to an insider of the debtor.
The court had already determined that the debtor
was threatened with litigation when the transfers
occurred; the transfers were of substantially all the
debtor's assets; and the debtor retained control of the
transferred property. The court held that the evidence
also established that:
1.

the debtor transferred assets to a self-settled
trust;

-

2.

the transfer from the debtor to the trust was to
an insider;

the spendthrift clause relates to a beneficiary who is
also the grantor of the trust.

3.

the debtor conceded that he did not receive
consideration for transferring his assets to the
trust;

4.

by transferring the property into the trust, the
debtor was attempting to remove the assets
from the creditors' reach; and

5.

the debtor was desperate to protect and shield
his assets.

The Bankruptcy Code analysis in Huber poses
fewer analytical concerns. Both sections 548(e )( 1)
and 544 of the Bankruptcy Code require consideration
of the various badges offraud, and the court's analysis
in Huber was not unusual in this regard. Transfers to
a spendthrift trust will always have little creditor
protection utility when the grantor transfers
substantially all of his or her assets to the trust, retains
an interest in the trust, and is insolvent or has present
or threatened creditor claims when the trust is created.
The grantor should create a self-settled spendthrift
trust to hold only part of his or her assets and should
do so before creditor problems arise. It is also best to
document the significant estate planning reasons for
creating the trust, apart from asset protection. None
of these were done in Huber, although it appears that
the result could have been the same under state law
(the first issue resolved in Huber) even if these steps
had been taken.

The court held that the trustee was entitled to
summary judgment as a matter of law on its UFT A
claim based on actual fraudulent intent.

.-....,.

Analysis. Huber may be a very important case
because it is the first case to strike down the use of a
self-settled spendthrift trust under the law of the state
in which the grantor does not reside. The analysis in
Huber, however, is not without its problems.
The Huber court relied heavily on section 270 of
the RESTATEMENT (SECOND) OF CONFLICT OF LAW,
but it ignored section 273 of that same Restatement.
Section 273 seems more closely focused on the issue
before the court, stating:
Whether the interest of a beneficiary of a trust
of movables is assignable by him and can be
reached by his creditors is determined ... in the
case of an inter vivos trust, by the local law of
the state, if any, in which the settlor has
manifested an intention that the trust is to be.
administered, and otherwise by the local law of
the state to which the administration of the trust
is most substantially related.
This Restatement section addresses directly the choice
of law when the question is the enforcement of a
spendthrift provision, and nothing in this section or its
comments even hints that it would not apply where

........

Planning After Huber. Even with the analytical
failings of the opinion in Huber, this case does
directly address the use of an asset protection trust by
a resident of a state other than that in which the trust
is created. Often an out-of-state grantor will do
precisely what was done in Huber - create an
instrument designating the asset protection state as the
governing law, name a trustee resident in the asset
protection state, and transfer the creator's assets to the
trust. Where assets are tangible (either real or
personal property), they will usually be transferred to
a partnership or LLC created under the law of the
asset protection state, and the interests in that entity
will be transferred to the trust. Similarly, the creator
of the trust, the creditors, and the beneficiaries will
usually reside in a state other than the asset protection
state. The question of which state has the most

•

significant contacts will, therefore, often be based on
the same facts that existed in Huber. Huber suggests
that additional care must be taken in such cases to
increase the trust's contacts with the asset protection
state and reduce its contacts with the state of the
grantor's domicile.
There are several things that the grantor can do to
increase the contacts of the trust with the asset
protection state. First, it would be very helpful for the
grantor, the beneficiaries, or· both to change their
primary residence to the asset protection state.
Admittedly, this is unlikely to be done often, though
the practitioner could at least mention it to the grantor
and the beneficiaries, in case it is feasible. The Huber
court did not discuss whether it is more important that
the grantor reside in the asset protection state or that
the beneficiaries reside there, and good arguments
could be made for each.
Second, ifthe grantor and the beneficiaries cannot
move to the state in which the trust is created, they
may be able to move to a state that either has its own
laws permitting self-settled spendthrift trusts or that
does not consider such trusts with as much disfavor as
did Washington State. A grantor who lives in a state
such as Virginia, for example, could more easily
sustain the use of an Alaska self-settled spendthrift
trust because, while the Alaska asset protection trust
statute offers broader protection from creditor claims
than does the Virginia statute, Virginia does p.ermit
some self-settled spendthrift trusts and, therefore,
arguably does not have a strong public policy against
such trusts.
Similarly, one should consider whether the state in
which the grantor or beneficiaries reside has other
situations in which self-settled spendthrift trusts are
accepted, even if they are usually precluded. For
example, while the Huber court did not consider it,
Washington, like many other states, deems assets in

an individual retirement account to be exempt from
the claims of the grantor's creditors. Rev. Codes of
Wash.§ 6.15.020. An individual retirement account
is arguably little more than a self-settled spendthrift
trust created for the exclusive benefit of the grantor.
This exemption suggests that the Washington public
policy against self-settled spendthrift trusts may not
be a strong policy against such trusts.
Several states also accept self-settled spendthrift
trusts ifthe grantor's interest is preceded by a lifetime
income interest given to the grantor's spouse. See, for
example, Ariz. Rev. Stat. Ann.§ 14-10505(E)(l); Del.
Code Ann. 12 § 3536(c)(2); Fla. Stat. § 736.0505(3);
and Va. Code Ann. § 64.2-747(b)(3). Again, such
states, one may argue, do not have a strong public
policy against self-settled spendthrift trusts, even if
such trusts are often not permitted.
Third, the grantor should use an attorney located in
the asset protection state to create the trust. The
Huber court noted that the grantor in that case used a
Washington State attorney to create the trust. This
fact seems insignificant as a point of contact for the
trust, but as the court noted it and as it is one of the
easiest things to change, clients should be sure to use
counsel in the state in which the asset protection trust
is created.
Fourth, the trust should be funded with intangible
personal property or tangible personal property that
can be physically held by the trustees, rather than with
real property or tangible personal property physically
situated outside of the asset protection state. The
Huber court applied the conflict of law rules
applicable to trusts funded with personal property, but
it viewed as a point of contact with Washington the
fact that the Alaska LLC, the interests of which were
held by the trust, was funded with Washington real
estate. The court, therefore, viewed the LLC as a
mere "wrapper" for the Washington real property,

despite the fact that LLC interests are universally
treated as personal property for state property law
purposes. A trust funded with cash, cash equivalents,
stock, or securities would have significant contacts
with the asset protection state and could be
distinguished from the trust rejected in Huber.
Fifth, if the beneficiaries of the asset protection
trust are not residents of the asset protection state, the
grantor could create other trusts under the law of the
asset protection state and name those trusts as
beneficiaries of the primary asset protection trust. A
court might look through this series of layered trusts
and treat the asset protection trust as having only outof-state beneficiaries, but the use of multiple trusts at
least nominally provides an additional set of contacts
with the asset protection state.
--.

Sixth, one could name one or more charities
situated in the asset protection state as discretionary
beneficiaries of the trust. If no distributions are ever
made to these charities, the court might ignore them,
but otherwise, this would seem to increase
significantly the trust's contacts with the asset
protection state.
Seventh, one could create the trust without naming
the grantor as a beneficiary. Instead, a third-party (a

..trust protector") could be given the power to add to
the trust's beneficiaries from among members of a
class that includes the grantor, such as the descendants
of the grantor's grandparents and their spouses. The
protector would not exercise this power until after the
grantor's creditor problems have been resolved, at
which time the grantor could be added to the class of
discretionary beneficiaries. Again, a bankruptcy court
might treat this as an artifice and order the grantor to
direct the protector to add the grantor as a beneficiary,
but if the protector has not agreed in advance to do so,
the protector could legally ignore this order and the
trust might well survive challenge.

Conclusion. If Huber is correct, the creditors of a
grantor who creates a self-settled spendthrift trust in
another state will often be able to use the laws of the
state in which the grantor and the creditors reside to
set aside the transfers to the trust. Grantors will need
to take significant extra steps to maximize the trust's
contacts with the asset protection state and minimize
its contacts with the state of the grantor's residence.
Otherwise, out-of-state asset protection trusts may be
oflimited value under Huber, if the grantor resides in
a state that has a strong policy against self-settled
spendthrift trusts.

